INDEX. 


» ABANDONMENT. See HoMESTEAD, 12. HUSBAND AND WIFE, 4, 5. 


| ABATEMENT. See JUDGMENT, 12. 
1. It is not necessary, in a suit brought for the use of a county, that the 
petition should show on its face that the county had authorized it. Such 
an objection can be taken only by plea in abatement. Smithv. Wingate, 54. 


| ABSENT WITNESS. See ContTINUANcE, 1. 

= 

/ ACCIDENT. See ADVANCEMENT, 1, 2. JUDGMENTS, 17. MISTAKE. 
| ACCOUNT. See Limrations, 20. 


| ACKNOWLE DGMENT. See DEED or TRUST, 1. REGISTRATION, 1. VENDOR'S 
Lien, 5. 

1. See statement of case for a certificate of acknowledgment attached to 
a deed, held sufficient under art. 4308, Revised Statutes. Webb v. Huff, 
67. 

2. It is not necessary that such a certificate of acknowledgment should be 
dated. The law will presume that the recording officer did his duty in 
registering it, and made a record of the time when it was filed for record. 
Id. 

8. While the usual formula adopted by notaries, viz.: ‘‘Given under my 
hand and seal of office,” etc., when the seal is made to attest an official act, 
should be used, the validity of a notary’s certificate of acknowledgment will 
not be affected by his failure to do so, when he has appended in fact his 
official seal, and signed his name officially to the instrument. Jd. 


ACQUIESCENCE. See Bounpartgs, 3, Estates oF DECEDENTS, 18, 


ACTION. See ALIENS, 1. CouNTIEs, 2, 3. 

1, Though an agent is personably liable to third parties for his own mis- 
feasances and positive wrongs, he is not in general liable to third persons 
for his own nonfeasances or omissions of duty in the course of’ his employ- 
ment; his liability in the latter case is solely to his principal, no privity ex- 
isting between himself and such third persons, and the maxim respondeat 
superior applies. Labadie v. Hawley, 177. 

2. Hence, when an agent who had rented his principal’s house to another 
authorized the tenant to construct therein a cooking range, which, from the 
manner of its use, resulted in an injury to an adjoining proprietor, the fact 
that the agent refused to compensate the tenant for removing the range 
when it was complained about as resulting in a nuisance cannot render the 
agent liable. Id. 

8. No right of action at common law for injuries resulting in death. (See 
NEGLIGENCE, 26-30.) Willis v. Mo. Pac. R’y Co., 432. 

4. It was shown that a widow who sued a railway company for damage 
caused by its negligence in burning up rails, grass and logs on a place occu- 
pied and claimed by her, had resided on the place in quiet possession thereof 
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ACTION — continued. 
with her husband for eighteen years, and for four years after his death and 
before bringing suit, being undisturbed during both periods in he 
and claiming the place as a homestead. Held: 

(1) That such possession constituted sufficient title to authorize the plaint. 
iff to maintain the suit for damages to the property, and to recover for he 
own benefit such damage as by proper proof she could show that she sus. 
tained through the negligence of the defendant, 

(2) May v. Slade, 24 Tex., 205, and Miller v. Brownson, 50 Tex., 592, re. 
ferred to as containing nothing in conflict with the above. J. & @, N. Ry 
Co. v. Timmermann, 660. 


Tr possession 


ADJOINING PROPRIETORS, See NvuISANCE, 1. 


ADJOURNMENT. See BILL ofr EXCEPTIONS, 4. 

1. Under the rules for the government of proceedings in the district court, 
it is the duty of the clerk to state in the caption of the transcript at what 
time the court from whose decision the appeal is taken finally adjourned, 
(Rules of District Court, 87.) It is the duty of the clerk to comply with this 
plain and imperative rule. J. & G. N. R’'y Co. v. Timmermann, 660, 

ADMINISTRATION. See EsTaTEs OF DECEDENTS. 
TRATORS. 


ADMINISTRATOR. See EXECUTORS AND ADMINISTRATORS. 


PRINCIPAL AND AGENT, 2, 


EXECUTORS AND ADMINIS 


ADMINISTRATOR DE BONIS NON. See EXECUTORS AND ADMINISTRATORS, 2, 
ADMINISTRATOR'S SALE. See DONATION CERTIFICATE, 1. 

ADOPTION. See WILLS, 1. 

ADULTERY. See SLANDER, 4. 


ADVANCEMENT. 

1. The law presumes property conveyed by deed from the parent to the 
child for an expressed consideration of natural love and affection, to take 
effect in presenti, to be a gift by way of advancement. Like any other 
deed, its language is conclusively presumed, when unambiguous, and in 
the absence of accident, mistake or fraud, to evidence the intention of the 
grantor. Lott v. Kaiser, 665. 

2. One who makes such a deed to his minor children, knowing at the 
time its contents and effect, cannot by parol evidence show that he intended 
it to take effect at his death; that he signed it with the intention of remain- 
ing in possession; and that the only object in making it was to protect the 
property conveyed to the minor grantees against the claims of his wife if 
he should die. Such aclaim of mistake or accident in its execution cannot 
avail. Its execution was not an accident; for the accident which will re 
lieve, in such a case, must be an unknown and unexpected event occurring 
externally to the grantor, and of which his own agency was not the prox- 
imate cause. Nor could it be regarded as a mistake, for the mistake which 
in equity will relieve must be something induced by ignorance, misappre- 
hension or misunderstanding of the truth, but without negligence, and 
resulting in injury to him who sets it up. The maker of the deed, knowing 
both its contents and legal effect, cannot, in the absence of fraud, avoid its 


effect by showing by parol that he intended it to convey a different estate. 
Id. 


ADVERSE CLAIM. See Lanp CERTIFICATE, 4. LIMITATIONS, 7. VENDOR AND 
VENDEE, 1, 
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ADVERSE POSSESSION. See Evipence, 8. Luqitations, 4-8, 10-12, 19, 24 


AFFIDAVIT. See AppeaL Bonp, 1, 8. PLEADING, 7, 13. Practice IN Dis- 
trict Court, 6. 


AGENT. See PRINCIPAL AND AGENT. SEPARATE PROPERTY, 9. 


AGREED CASE. 

1. In an agreed case, ans art. 1414, the documentary or other evidence 
condensed must be agreed upon as evidence actually introduced or re- 
jected on the trial. and the rulings of the court when questioned must be 
shown, all of which must be approved by the judge and filed among the 
papers of the cause. Whitaker v. Gee, 217. 


AGREEMENT OF COUNSEL. See Evipence, 20. 
ALIENS. 


1. An alien claiming by inheritance through a Mexican citizen, who died 
in 1816. may maintain an action for the recovery of land thus inherited, 
~_— v. De Benavides, 60. 

2, An alien could inherit land in Texas under the constitution of the re- 
public and the act of 1840. Hanrick v. Hanrick, 596. 

8. Section 14 of the act of 1840, as re-enacted in 1848. is part of an act 
regulating descent and distribution, and when considered with reference to 
the context, it follows by necessary construction that aliens are embraced in 
the terms ‘ kindred,” *‘ children,” ‘‘ descendants,” “‘ heirs,” and other like 
expressions, and that section is in the nature of a limitation upon the rights 
of aliens in that respect. Id. 

4, Since the act of 1840, regulating descent and distribution, was not 
repealed by the adoption of the constitution of 1845, but continued in force 
until re-enacted and modified by the act of 1848. the common law rule in- 
hibiting an alien from taking by descent was never in force in Texas. Jd, 

5. In the absence of a constitutional inhibition against its exercise, the 
congress of the republic of Texas, and afterwards the legislature of the state, 
had power to confer on aliens the right to inherit land; and the fact that 
one constitution conferring the right was superseded by another which was 
silent on the subject, did not operate a repeal of existing legislation in refer- 
ence to it. Jd. 

6. Until the passage of the act of 1854, alien heirs could take a defeasi- 
ble title to real estate in Texas from citizen relatives dying intestate. White 
v. Sabariego, 23 Tex., 245-247, contains nothing in conflict with this. Jd. 

7. From 1836 to 1854 the uniform policy in Texas was to permit aliens 
to take a defeasible title to land by descent, subject to forfeiture by the gov- 
ernment should they fail to take possession within the time prescribed; 
and this without reference to the law of the government of which they were 
citizens or subjects. Id. 

8. The ninth section of the act of March 18, 1848, is as follows: ‘Sec. 9. 
In making title to land by descent it shall be no bar to a party that any an- 
cestor, through whom he derives his descent from the intestate, is or hath 
been an alien; and every alien to whom any land may be devised or may 
descend shall have nine years to become a citizen of the republic and take 
possession of such Jand: or shall have nine years to sell the same, before it 
shall be declared to be forfeited, or before it shall escheat to the govern- 
ment.” 

By the act of February 13, 1854, it was provided as follows: “Sec. 1, 
Any alien, being a free white person, shall have and enjoy in the state of 
Texas such rights as are, or shall be, accorded to American citizens by the 
Vou, LXI— 45 
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ALIENS — continued. 
laws of the nation to which such alien shall belong, or by the treaties of 
such nation with the United States. 

“Sec. 2, Aliens may take and hold property, real or personal, in this 
state, by devise or descent, from any alien or citizen, in the same manner 
in which citizens of the United States may take and hold real or persona} 
estate by devise or descent within the country of such alien.” 

**. . . Sec. 4, The ninth section of ‘An act entitled an act to regulate 

- the descent and distribution of intestates’ estates,’ approyed March 18, 1848 
is hereby repealed, so far as the same may be inconsistent with this act, and 
this act shall take effect and be in force from and after its passage.” Held: 

(1) The act of 1854 must be construed as enlarging rather than restricting 
the right of aliens to take and hold land in Texas, being cumulative in jtg 
operation. 

(2) Under it, as before its enactment, an alien could take a defeasible titlg 
by inheritance to Texas land without regard to the laws on that subject in 
force in his own country; but when by the laws of his own government an 
alien is permitted to take an indefeasible title by inheritance, he can take 
by inheritance a like estate in Texas. 

(3) When at the time of the ancestor’s death the government of his alien 
heir did not permit a citizen of the United States to inherit an estate in fee — 
simple, but before the expiration of nine years accorded that right, the de- 
feasible title to Texas land inherited by the alien heir was, upon the enact- 
ment of the law granting the right of inheritance by the foreign government, 
converted into an indefeasible title. Jd, 


ALIMONY. See Divorce, 5. 
ALLOWANCE IN LIEU OF HOMESTEAD. See HOMESTEAD, 8. 
AMBIGUITY. See ADVANCEMENT, 1. 


AMENDMENT. See PLEADING, 7. SLANDER, 1. 

1, A blank date left in the attestation of the clerk to a writ of attachment 
issued by him may be filled on motion when the writ itself shows the date 
of itsissuance. Brack v. McMahan, 1. 

2. There was no error in the refusal of a court to permit a defendant to 
file as a trial amendment an original answer which had been previously 
abandoned. Contreras v. Huynes, 103. 

8. It was not intended by the rules that a trial amendment should be 
made to include pleadings which were not demanded by the rulings of the 
court upon exceptions filed to other pleadings. A trial amendment comes 
too late after the parties have entered upon the trial; when it is offered after 
a jury is partially impaneled, it should not be allowed. Id. 

4. The statute which requires that pleadings may be amended before the 
parties announce themselves ready for trial and not thereafter is directory, 
and the action of the district court in allowing an amendment after an 
announcement of ready for trial, which has become necessary to attain 
the ends of justice, will afford no cause for reversal. Following White 
head v. Foley, 28 Tex., 10. Parker v. Spencer, 155. 

ANNUAL REPORT. See RarLroaps, 2. 
ANSWER. See Practice IN District Court, 4. RECONVENTION, 2. 
APPEAL. See ADJOURNMENT, 1. APPEAL Bonp. JupaMments, 12, NeW 
TRIAL. 5. PRACTICE IN SUPREME CouRT, 27. PROBATE CouRT, 4 

41. The reasons which require an appeal bond to state sufficient to properly 
identify the judgment sought to be revised, equally apply to affidavits of 
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APPEAL — continued. 








the poverty of the party who seeks, by such affidavit, to have the action of 
an appellate court on his case. Holmes v. McIntyre, 9. 

2. A judgment dismissing a suit is a final judgment from which an ap- 
peal can be taken. Parker v. Spencer, 155. 

8. Wher suit is instituted against two or more, in which judgment is 
rendered in favor of all the defendants except one, who is not referred to in 
the judgment, the judgment is not a final judgment from which an appeal 
may be taken, no order having been entered dismissing the cause as to the 
defendant not mentioned in the judgment. Whitaker v. Gee, 217. 

4, An appeal lies from a justice’s court when the judgment rendered is for 
less than $20, but the matter in controversy is over that amount. Brazoria 
County v. Calhoun, 223. 

5. In a contest for letters of administration on appeal in the district 
court, the case is tried de novo; the original applicant may, as in the court 
below, except to the right of the contestant to oppose the application for 
letters, and require a statement of his interest before going to trial. On 
this issue evidence may be heard, and upon proper pleadings, regardless 
of the action of the court below or the proceedings there, or what the tran- 
script might disclose as to the contest there. Newton v. Newton, 511. 

6. On a statement of interest in the district court by the contestants the 
original applicant for letters may except to the want of certainty in the state- 
ment, or, by requiring proof, have the issue of interest settled before going 
to trial on the merits, but cannot on motion dismiss the appeal. Jd, 


APPEAL BOND. 


1, The reasons which require an appeal bond to state sufficient to prop- 
erly identify the judgment sought to be revised, equally apply to affidavits 
of the poverty of the party who seeks, by such affidavit, to have the action 
of an appellate court on his case. Holmes v. McIntyre, 9. 

2. The supreme court has no power to dispense with the express condi- 
tions prescribed by statute for an appeal bond; and it is held that the appeal 
must be dismissed because of the omission of the condition for the payment 
of damages awarded by the supreme court, though the case is one in which 
the court could not, in any event, assess damages against the appellant. 
Perkins v. Heirs of Bates, 190. 

8. The statute (R. S., art. 1401) permitting a party to prosecute an appeal, 
without bond, on making proof of his inability to pay the costs or any 
part thereof, is not complied w.th by making a mere affidavit of inability to 
pay costs before a notary; the record containing no evidence that the suffi- 
ciency of the proof of inability was passed upon in any manner by the 
officers on whom the statute devolves that duty. Hearne v. Prendergast, 

27, 


APPEARANCE. See JupGMENTs, 11. Practice In SuPREME CouRT, 27. 
ARCHIVES. See EvipENcE, 17. 
ARGUMENT OF COUNSEL. 


1, When a defendant files in the cause a written admission, that the 
plaintiff has a good cause of action as set forth in his petition, except 
60 far as it might be defeated in whole or in part by the facts constituting 
the defense, which might be established on the trial in accordance with rule 
81, he is entitled to open and close in adducing evidence and in the argu- 
ment of the cause. The rule securing this privilege confers a substantial 
right, the refusal of which will be cause for reversal, unless it appears from 
the entire case that the defendant has not been injured, Ney v. Rothe, 374, 
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ASSETS. See Estates or DECEDENTs, 13. 


ASSIGNEE. See LiiratTions, 25. \ 
ASSIGNEE’S BOND. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 9, 
ASSIGNMENT. See LANDLORD AND TENANT, 3. 


1. The assignees of a leasehold interest are livble for rent accruing accord- 
ing to the terms of the contract of lease. Le Gierse v. Green, 128. 

2. A policy of insurance is such an instrument of writing as, under arti. 
cles 2)6 and 267 of the Revised Statutes, may be assigned, and on which 
the assignee may maintain an action in his own name. Lust Texas Fire 
Ins. Co. v. Coffee, 287. 

8. Such assignment, after a loss has been sustained, passes the legal 
title and invests the assignee with the exclusive right to sue upon it. Ip 
his hands, however, it is subject to every discount and defense which 
could have been set up against it in the hands of the previous owner before 
notice of the assignment was given to the defendant. The fact that the 
assignment was made as a collateral security fur a debt will not vary the 
rule. Following Perry v.dnsurance Co., 25 Ala., 360; Archer v. Insurance 
Co., 43 Mo., 442; Carpenter v. Miles, 17 B. Mon., 601, and other cases cited, 
Id: 

4. If the asstgnor of a policy has an equitable interest in the claim; he 
may be joined as a co-plaintiff, but cannot prosecute alone. Jd, 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


1. An assignment for the benefit of creditors, made under the act of March 
24, 1874, which did not purport to pass title owned by the partnership 
making it, as well as the individual property not exempt from forced gale 
owned by the individuals composing the firm, cannot be sustained as a valid 
assignment. Coffin v. Douglass, 406, 

2. But when a mercantile firm in failing circumstances made an assign- 
ment, by the terms of which they conveyed to the assignee ‘‘all the wares, 
merchandise, stock in trade belonging to us, now in the store of Kniffin 
Bros, (their store), and all the warehouses used, owned and controlled by 
us, together with our books, accounts, notes, bills, including all properties 
of all kinds now owned by us, excepting only such properties as are exempt 
to us,” it was construed to embrace the individual property as well as that 
owned by the firm. It was also held: 

(1) That the surroundings of the parties may be looked to in ascertaining 
what they meant by the language used. 

(2) In the absence of language showing a contrary intent, the presumption 
will be indulged that the parties intended to make an assignment valid in 
law. 

(8) The instrument stipulated for the release of the separate debts of each 
partner as well as partnership debts, and this could not have been intended 
if the purpose was only to assign partnership assets. Jd. 

3. The cases of Von Wettberg v. Carson, 44 Conn., 289; Hanson wv. Paige, 
8 Gray, 242, and Malcolm v. Hodg:s, 8 Md., 418, reviewed, and other authori- 
ties found in the opinion cited. Jd. 

4. Under the fourteenth section of the act of March 24, 1879, which au- 
thorizes the county judge to remove an assignee fur the benefit of cred- 
itors, and to appoint another in his stead, the judge may accept a resigna 
tion of the assignee named by the debtor, who announces his refusal to 
act, and appoint another in his stead. ‘ihe acceptance of the resignation is 
equivalent toa removal, Keating v. Vaughn, 518, 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 














5. When the deed of assignment made for the benefit of creditors con- 
veys designated property, without specifying in terms that it mentioned 
all the property owned by the assignor, but there was attached to and 
made part of the assignment, an inventory, which contained a declaration 
that the property therein named was all the estate of the assignor of every 
description, except such as was exempt from forced sale,— the two papers 
were construed as one, and as a compliance with the second section of the 
act of March 24, 1879, which required «a conveyance of all the debtor's prop- 
erty except that which was exempt. Jd. * 

6. Under the first and ninth sections of the act of March 24, 1879, every 
conceivable interest of the assignor in the property which he owned had 
passed by the deed to the assignee, and it was unimportant whether the 
assignm nt reserved a surplus that might remain after satisfying consent- 
ing creditors. Id, 

7. Under such an assignment. which is made for the benefit of consent- 
ing creditors according to its terms, though nun-consenting creditors do not 
take, under the eighth section of the act above referred to, they may gar- 
nishee any excess which may remain in the hands of the assignee after the 
payment of consenting creditors. If no such remedy should be resorted to, 
the excess should be paid into the district court, to be disposed of by its de- 


‘eree to creditors entitled thereto, and if there should ‘be none, after the 


lapse of a reasonable time, who appear, then the excess would be delivered 
over tothe assignor. Id. 

&%, When the property passes under the statute by the assignment, no 
provision inserted in the deed regarding consenting creditors can interfere 
with tle distribution of the estate, nor can the rights of creditors protected 
by it be destroyed by attachments or other process in a suit by dissatisfied 
creditors, Id. 

9. The county clerk, as the custodian of the bond of an assignee appointed 
by the judge, may certify a copy thereof which may be offered in evidence, 
and its execution and deposit with the clerk are primu fucie evidence of 
the appointment and qualification of the appointed assignee. Jd, 

10. A state statute which, in providing for the administration of the 
estates of insolvents, under assignments voluntarily made, permits such 
assignments for the benefit only of such creditors as may consent to receive 
their proportionate share of the debtor’s estate and execute a release of the 
debtor, cannot be construed as being a law impairing the obligation of 
contracts; and an assignment made under such a law cannot be held void 
because some of the creditors are citizens of other states. Id. 

11. Livermore et al. v. Jenckes et al., 21 Howard, 126; and Brashear v, 
West, 7 Peters, 609, reviewed and discussed. Id. 

12. Though an assignment for the benefit of creditors, made before 1879, 
after giving their names, failed to state the nature or amount of the as- 
signee’s indebtedness to them, that did not so vitiate the assignment as to 
authorize a court to declare it void on its face. Nave v. Britton, 572. 

13. A description of property conveyed by an assignment for the benefit 
of creditors, prior to 1579, though not specific in the deed, was sufficient, if 
the description given was such that it could be clearly ascertained by parol 
evidence supplementing the general description in identifying the assigned 
property. Jd. 

14. The failure in such a deed to give a full statement of the property 
conveyed, a list of the creditors of the assignor, and the amount of their 
demands, would only invalidate the assignment when done with a fraudu- 
lent intent. Distinguished from Caton v. Mosely, 25 Tex., 374. Id, 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 














15. In a suit by an assignee of an insolvent debtor against an attaching 
creditor, who had seized the assigned property to secure his debt, the 
assignment being a valid one, held, 

(1) The attaching creditor by levying his attachment became a trespasser 

(2) If he wished to justify himself and show that the other creditors well 
not injured, and that he was the only remaining creditor who was entitleq 
to the money which the plaintiff might recover, the onus was on him to 
prove it. 

(3) Such fact was a ground of defense for the attaching creditor and not 
a matter about which the plaintiff was required to plead. Jd. 


ASSIGNMENT OF ERRORS. 























1. Appellant relied on the following assignments of error: . .. “TI. The 
court erred in overruling the motion of defendant for a new trial: 1, Because 
the verdict was contrary to law. 2. Because the verdict was contrary to 
the instructions of the court. 3. Because the verdict was contrary to the 
evidence. III. The court erred in overruling the motion for a new trial, 
because, under the law and the instructions of the court, the verdict wag 
not supported by the evidence.” Held: That, in view of the statute and the 
rules of court, the assignments of error were too general to receive consid- 
eration. Gulf, W. T. & P. Ry Co. v. Montier, 122. 

2. By the indorsements on the transcript in a cause, removed by writ of 
error to the supreme court, it appeared to have been delivered to the 
attorney for the plaintiff in error one day before the date of the copy of the 
assignment of errors, which was attached to and by agreement of parties 
made a part of the transcript. Held, that the assignment of errors should 
be considered as filed in due time. Booth v. Sirippleman, 378. 

8. An assignment of error based on an alleged error in admitting evidence 
will be disregarded when the record fails to disclose that the evidence was 
objected to at the time. Willis v. Donac, 588. 


ASSISTING WITNESSES. See EVIDENCE, 8. 





ATTACHMENT. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 8. Bonps, 3, 





















CORPORATIONS, 1. SEPARATE PROPERTY, 4. 

1. A blank date left in the attestation of the clerk to a writ of attachment 
issued by him, may be filled on motion when the writ itself shows the date 
of its issuance. Brack v. McMahan, 1. 

2. A sheriff in levying a writ of attachment described the property seized 
under the writ as ‘‘a stock of goods, wares and merchandise;” they were 
at once replevied by the defendant, who waived an inventory, consented to 
the valuation, and gave a delivery bond. Held, that every purpose of an 
inventory having been subserved, the defendant was estopped from object 
ing toa more specific levy. Id. 

3. In a suit by an assignee of an insolvent debtor against an attaching 
creditor, who had seized the assigned property to secure his debt, the assiga- 
ment being a valid one, held, 

(1) The attaching creditor by levying his attachment became a trespasser. 

(2) If he wished to justify himself and show that the other creditors were 
not injured, and that he was the only remaining creditor who was entitled 
to the money which the plaintiff might recover, the onus was on him to 
prove it. 

(3) Such fact was a ground of defense for the attaching creditor and not 
a matter about which the plaintiff was required to plead. Nave v. Britton, 
572 
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ATTACH MENT — continued. 

4, The tenant whose goods are seized by process of attachment, and 
which remain in the rented premises until their sale under such process, is 
liable for rent during the entire period of occupancy. The goods, while in 
custody of the law, are not subject to seizure for rent under a distress 
warrant; but immediately upon a sale of them being made by the officer 
having them in custody, the landlord’s lien can be enforced by their seizure in 
the store and sale for all rents due. If the landlord sells the premises after 
the goods are attached, he has the like remedy for the collection of rents 
which were due before his sale, which he may enforce against the goods, in” 
the hands of the purchaser of the goods, remaining in the store after their 
sale under attachment. Meyer v. Oliver, 584, 


ATTORNEYS’ FEES. See Bonps, 3. 
ATTORNMENT. See LANDLORD AND TENANT, 6. TRESPASS TO TRY TITLE, 7. 


AUTHENTICATION, 

1. A certificate made in 1851 by a county clerk, over his seal of office, 
reciting that one whose name appeared signed to a power of attorney 
to which the certificate was attached, appeared before that officer, and 
in his presence signed, sealed and delivered the same for the uses and 
purposes therein contained, afforded no such proof, under the statutes in 
force at the time of the execution of the instrument, as would authorize its 
registration. McDaniel v. Needham, 259. 


BAILMENT. See CoMMON CARRIERS. PLEDGE. 


} BANK CHECKS. See Evipence, 32-34. Raisep CHECK, 

: BANKRUPTCY. See DEED or Trust, 2, 4,5. JUDGMENTs, 6. 
BANKS. See Bank CHEcKs, 1. Raisep CHECK. 

| BILL OF EXCEPTIONS. 


1, In a suit for damages for injuries received from a battery by defendant, 
exception was taken to the action of the court below in sustaining an objec- 
tion to the following question: ‘ For what purpose did you strike Waag” 


(the plaintiff), The bill of exceptions failed to reveal the objection stated to 
the question. Held, that the bill of exceptions was not in accordance with 

t rule 57, and the ruling belajw would not be revised. Bonart v. Waag, 33. 

J 


2. To entitle one to a revision of the ruling of the court below in regard 
to the admission or rejection of evidence, the matter must be so presented 
by bill of exceptions, filed in proper time, as to enable the court to fully 
understand and know all the facts on which the correctness or error of the 
tuling depends. Hence, when the decision of a question attempted to be 
raised by exception depended on knowing the contents of a deposition, and 
the transcript contained an agreement signed by counsel as to what papers 
should be copied therein, and among those copied was the deposition, ‘but 
5 there was no agreement, signed by counsel and approved by the trial court, 
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4 that such deposition was used or offered on the qial, the bill of exceptions 
cannot be considered. Whitaker v. Gee, 217. 

‘ 8. When a bill of exceptions fails to state the objection to the introduction 

’ of evidence admitted on the trial of a cause, it cannot be specified for the 

d first time on appeal. Endick v. Endick, 559. 

, 4. A bill of exceptions signed and filed after the adjournment of the term. 
will be disregarded, as has been held before in many cases, some of which 

: are cited. Even when properly filed, if it relates to the exclusion of evi- 


dence, and fails to disclose the grounds of objection to its introduction, and 
the evidence would be admissible under some circumstances, it can afford 
RO ground for reversal, Willis v. Donac, 588, 
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BILL OF REVIEW. Sée Evipence, 7. SERVICE BY PUBLICATION, 1, 








1. One who seeks by bill of review to reopen litigation once concluded by 
a judgment against him must allege and prove facts showing that he wag 
prevented from making a proper defense to the former action by ‘fraud 
accident, or act of the opposing party, without fault or negligence og his 
part. Nichols v. Dibrell, 539. 


BILLS AND NOTES. See NgeGoTIABLE Paper. Promissory Norzs, 
BONA FIDE HOLDER. See N&EGoriaBLE PAPER. 
BONA FIDE PURCHASER. See INNOCENT PURCHASER. 


BONDS. See CoLLector’s Bonp. County Bonps. NEGOTIABLE Paprr, 1-7, 















































1, Title to a coupon railway bond of the state of Georgia, which really be. 
longed to the wife, passed wh-n delivered by the husband as collateral gecy. 
rity for a debt due by him and future advances, when the delivery wag 
bona fide, in the ordinary course of business, and with no notice of the 
wife’s interest. Texas Banking & Ins. Co. v. Turnley, 365, 

2. If, however, the bond was transferred and delivered as a collateral ge 
curity for future advances, and no advances were made until after the 
maturity of the bond, then the title of the holder would depend on the real 
ownership of the bond at the time the advances thus made after its matu- 
rity were received, and in such a case the rights of the wife as the true 
owner would be protected. Following Foley v. Smith, 6 Wall., 493; Texas 
v. White, 7 Wall., 735. and many other cases cited. Jd. 

8. Where judgment was rendered in an attachment suit, ordering the 
sale of the goods seized under the writ, which directed the sheriff to retain 
a portion of the proceeds of sale in his hands to await the further judgment of 
the court, provided intervenors should, within a time specified, file a bond 
with the sheriff for a designated amount, conditioned that they would pay 
to the plaintiff in the suit all damages that he might sustain if they failed 
to show that he was not entitled thereto, held, that, though no person was 
designated as payee, a bond payable to the beneficiary under it was proper. 
Held, further: 

(1) That the fact that no consent of plaintiff to the order requiring the 
bond was shown cou!d not affect its validity as a common law obligation, 
He must be construed as having been present in court when the order was 
made, and, making no objection thereto, mast be regarded as ratifying it by 
defending the proceedings through which the intervenors sought to obtain 
possession of the money detained by the execution of the bond in the sher- 
iff’s hands. 

(2) The intervenors had no right, without the execution of the bond, to 
have the money withheld until their claim could be determined. 

(83) The attachment lien having been foreclosed for plaintiff's benefit, the 
bond given by intervenor could not be attacked on the ground that it was 
the result of coercion. ‘ 

(4) This case clearly distinguished from Wooters v. Smith, 56 Tex., 199. 

(5) If the intervenor’s claim to the money was based on any reasonable 
claim of right, the only damages plaintiff could recover against him would 
be the loss naturally resulting to him from the loss of the use of the money 
while in the officer’s hands, This would be satisfied by a recovery of interest, 
Attorney’s fees would not be, in a legal sense, the natural results of the 
bond. Lichoff v. Tidball, 421. 


BOUNDARIES AND SURVEYS. See Evipence, 8. Limitations. 5-7. QUES 








TIONS OF LAW AND FACT, 2. 
1, Nosuperior dignity, in comparing the calls of a survey, attaches to the 
beginning corner over any other; and since course and distance must yield 








INDEX. 
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BOUNDARIES AND SURVEYS — continued. 


when in conflict with a natural object called for in a survey, if that 
natural object is called for at any corner, the lines of the survey may be 
determined by beginning at that point instead of at the corner designated 
as the beginning corner in the field notes. Davis v. Smith, 18. 

2. See opinion for facts under which it was held proper, in determining 
the lines of a survey, to begin at the second corner called for in the field 
notes, which was a point ‘‘seventy varas west of a spring” (about the 
locality of which there was no disagreement), and then, by reversing the 
calls, determine the beginning corner and fix the locality of the survey. Id. 

8. In 1858 parties owning land on contiguous surveys took possession 
of their respective tracts, leaving a lane one hundred yards wide between 
their fences; the boundary, as claimed by one of the parties, being a line 
running through this lane and terminating opposite a spring called for 
in the field notes. The lane was afterwards, by mutual consent, reduced in 
width to forty feet, by both parties moving their fences towards the center 
of it, the line from opposite the spring still running through it. In 1874a 
surveyor ran a divisional line for the claimants, when one of them, whose 
fence was found to be over the line thus established, withdrew his fence to 
the line then run, where it remained until 1830, when suit was brought by the 
other party against the vendee of him who had moved his fence to establish 
that line. Held: The facts sufficiently established an acquiescence in the 
boundary line fixed in 1874 to estop the plaintiff from disavowing and hold- 
ing up toa different line. Id. 

4, A survey called for ‘‘a corner” on the prairie, with no other call at 
that point to designate its locality, and then called to run ‘thence S. 30° 
E. with the west line” of an older survey, which west line was an open, un- 
marked prairie line. The surveyor testified that he established that corner 
“at the head of a prairie branch,” and called to run from that corner with 
the line of the older survey, because he thought he had reached it. He had 
not reached it by over three hundred varas. To stop at the head of the 
prairie branch would give the survey its proper quantity of land. Held; 

(1) The survey must stop at the head of the branch, at the point identified 
by the evidence, and where the distance was exhausted, 

(2) The call for the open line of the older survey will not control the call 
for distance when the evidence shows the mistake, and traces the footsteps 
of the surveyor, who. in fact, stopped at the ‘‘ head of the prairie branch,” 
where the distance was exhausted. Oliver v. Mahoney, 610. 


BOUNTY. See DONATION CERTIFICATE. 
BREACH OF CONTRACT. See Contracts, 5-7. ComMMoN CARRIERS, 1-5, 
BRIEFS. 


1. Attention called to rule 36, »vhich requires, when decisions are cited in 
a brief, that not only the volume and page of the report should be given, but 
also the style of the case relied on. McCauley v. Long & Co., 74. 


BROKER. See CHarae, 13. 


BURDEN OF PROOF. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 15, 


~ 


DaMaGeEs, 15, 16. EVIDENCE, 7, 22, 24. Trespass TO ‘Try TITLE, 2. 


CALLS. See Bounpartes, 1, 4. 
CANCELLATION. See Fravup, 1, 2. 
CASES CITED. See Contracts, 6, 7. Evipence, 40. Jury, 1. NEGLE 








GENCE, 35. NEGOTIABLE PAPER, 3. RESULTING TRUST, 1. 
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CASES DISTINGUISHED. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 14, 
Bonps, 8. County Bonps, 1. N&GLIGENCE, 19, 30, 36. Nugoriasis 
Paper, 7. SEPARATE PROPERTY, 3. 


CASES FOLLOWED. See AMENDMENT, 4. DAmaGes, 2. DIVORCE, 5. Insp. 
ANCE, 2,5, JURISDICTION, 2. LIMITATIONS, 2, 18. MORTGAGES, 1, Negp. 
GENCE, 2. NEGOTIABLE PAPER, 5. PARTIES, 1, 3. PRACTICE IN Disraiop 


Court, 6. PRACTICE IN SUPREME CourT, 8. TELEGRAPH COMPANIES 1, 
CASES OVERRULED. 
1. The case of Price v. Cole, 35 Tex., 471, overruled in Grace v. Wade only 
on the question raised in it under the registration laws, and as to innocent 
purchaser without notice. Ryan v. Ryan, 473. 


CASES REVIEWED. See ALIENS, 6. ASSIGNMENT FOR BENEFIT OF CREprTors, 


3, 11. Contracts, 8 DamaGes, 14. DONATION CERT FICATE, 2, Nequ- 
GENCE, 15. PARTN®RSHIP, 5. RESULTING TRUST, 2. SEPARATE Property, 


5. SLANDER, 11. VENDOR’s LIEN, 5. 


CAUSE OF ACTION. See LANDLORD AND TENANT, 4. NUISANCE, 1, 
CERTIFICATE. See ACKNOWLEDGMENT, 1. AUTHENTICATION, 1. 
CERTIORARI. See WILLS, 9. 


CHARGE. See Evipence, 40. FRAUDULENT CONVEYANCES, 4. HOMESTEAD, 12, 
HUSBAND AND WIFE, 5. NEGLIGENCE, 12. PATENTS, 4. PRACTIOZ IN Dise 
TRICT CouRT, 1. PRACTICE IN SUPREME COURT, 18. SEPARATE PROPERTY, 
6, 7. SLANDER, 7, 9. 

1. In a suit against a railway company for damages alleged to have re- 
sulted from the negligence of its servants, whereby plaintiff's child was 
injured while playing on a turn-table of the road, the following charge was 
given to the jury, it having been urged on the trial that the custom of 
otber railroads not to lock or fasten their turn-tables was a sufficient reason 
for appeliant’s neglect in this respect: ‘* fhe fact that it was not a custom 
upon other roads in Texas or in other states, apd upon defendant's road, 
to fasten, lock, guard or watch turn-tables will not affect plaintiff's right to 
recover in this suit, if it is shown by the evidence that he has received 
damage as alleged. lt is the legal duty of defendant to keep its turn-table 
locked, fastened, or guarded, to keep children without discretion from being 
injured thereon, without regard to the custom of railroads as to the fasten- 
ing or guarding turn-tables.” Held, 

(1) The charge did not inform the jury that a failure to perform a given 
act was negligence, but only that the custom of other roads would not de 
feat plaintiff's right to recover ‘if it was shown by the evidence that he had 
received damage as alleged.” 

(2) The second sentence of the charge announced a legal duty incumbent 
on defendant, and was not objectionable. 

(3) The charge was proper to meet a defense erroneously based on the cus- 
tom of other railroads as to fastening their turn-tables. G., C. &S. F. Ry 
Co. v. Evansich, 3. 

2. See opinion for the second instruction asked by appellant and prop 
erly refused because tending to confuse the minds of the jury by directing 
their attention to a false issue. Jd. 

8. A charge of the court. in an action for damages against a railway com- 
pany for injury done a child on its turn-table, that the law does not im- 
pose any duty on the company to lock or fasten its turn-table, was properly 
refused, because tending to mislead the jury to the belief that no duty 

rested on the company to keep its turn-table securely. Id, 











————— 


CHARGE — continned. 





4, In an action for damages against a railway company for injury done 
a little child by the company’s negligence in leaving unfastened a turn- 
table, whereby the child playing on it was hurt, there was evidence tend- 
ing to show that the table was well fastened, that it could not have been 
unfastened by a child of tender age, and that it was unfastened by those 
old enough to be responsible for their negligences. Held, it was the duty 
of the court to give an instruction fairly submitting to the jury whether 
the servants of the corporation had so fastened its turn-table that chil lren 
non sui juris could not have unfastened it and used it. Evansich v. G., C. 
«<8. F. R’y Co., 24. 

5. While the practice of district judges, sometimes indulged in, of charg- 
ing in suits for damages that the jury might find, if at all, for plaintiff an 
amount not to exceed the sum claimed, has been disapproved by the supreme 
court, it has never held that this alone would constitute cause for reversing 
a judgment. It certainly would not when the result was a verdict greatly 
less than the amount claimed, and not more than the evidence seemed to 
authorize. Newman v. Dodson, 91. 

6. lt is not a charge on the weight of evidence, in a suit to recover dam- 
ages, for the trial judge to enumerate the facts which the jury might 
consider in estimating damages, when the charge does not assume their 
existence, but instructs the jury that they must look to the evidence for 
them. Nor was it error in the court to tell the jury that if the injuries 
complained of were proved in this case, the damage resulting from them 
might be determined from the general knowledge and experience of the 
jury. Id. 

7. A charge of the court which tends to induce belief that facts recited 
in it are sufficient to authorize a conclusion which the law does not attach 
to them, is error. Emphasizing, by repetition, an idea already conveyed in 
a charge is also error, and may be as‘hurtful as a charge on the weight of 
evidence. Frisby v. Withers, 134. 

8, A charge containing a mere repetition of a principle of law already 
given in different words by a previous charge should not be given; espe- 
cially is this true when such repetition would give undue prominence to the 
principle concerning which the repetition is asked. Traylor v. Townsend, 
144. 

9. On an issue of fraud in making a transfer of goods, the court, which 
had already instructed the jury that the purchaser must have knowledge 
of the fraud to avoid a fraudulent conveyance, but had not defined what 
constituted such knowledge, gave the following charges in substance, at the 
request of the party alleging the fraud: 

(1) That such knowledge would avoid the sale, though the purchaser had 
paid a valuable consideration. 

(2) That such knowledge would avoid the sale, though the vendee had no 
fraudulent intent in making the purchase. 

(8) That the sale with such notice was void as against the rights of cred- 
itors. 

(4) That it would be avoided under such circumstances, though the only 
motive of the purchaser in buying was to get cheap goods. 

(5) That actual knowledge of the fraud on the part of the purchaser was 
not necessary to set aside the sale. Held, the charges did not all contain the 
same principle defined in different language, and though it would have been 
better to have given the substance of all in one connected charge, they were 
not subject to the objection (under the circumstances of the case) of giving 
undue prominence to any one principle of law. Id, 
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10. When the entire charge of a court is not incorporated in the record, 
the presumption will be indulged that a proper charge was given in regard 
to an issue about which the record contains no charge, T. & P. Ry Co. y 
Lowry, 149. 

11. In a suit for damage, charged to have been sustained by the negli- 
gence of a railway company in running its cars across a public street, 
from which plaintiffs arm was broken and great pain inflicted, the court 
was asked by defendant to charge the jury: ‘That defendant had the 
right to use its own track, and its servants managing its train would have 
the right to presume, if its track was clear, that it woul remain so; and if 
its servants saw plaintiff driving his team toward the crossing over itg 
track, they had the right to act on the presumption that he would not drive 
his team on to its track, or in contact with its train, or in dangerous prox- 
imity to it; and if you believe from the evidence that plaintiff was not on 
the track that defendant’s engine occupied, and that his injury, if any, 
was occasioned by his driving his team up to or against defendant’s train 
by reason of which his horses, or one of them, took fright and ran off, and 
occasioned such injury, then your verdict should be for the defendant,” 
Heid, that there was no error in refusing the charge, the evidence showing 
that the engineer running the train was in the particular case guilty of neg. 
ligence. Id. 

See charge of court for instructions held proper in this case. Id, 

13. Ina suit brought by appellant for commissions claimed in selling flour, 
it was acontroverted point whether appellant should be paid twenty cents 
per barrel, or $20 a car-load, about which the evidence was conflicting. The 
following instruction was given: ‘If the jury believe, from the evidence, 
that a contract exis'ed between the parties prior to 1879, and continuing 
during that year, by which R. L. Anderson was to be paid $20 per car-load, 
consisting of one hundred barrels, and if you believe that after such con- 
tract had been in existence, and of performance, the number of barrels 
shipped in each car was increased, aud if Anderson was notified of such 
increase without his making any demand for extra compensation, then you 
are charged that the fact of an increase in the number of barrels stored 
in each car would not of itself change or alter the original contract, And 
if the original contract was that the parties should receive compensation by 
the car load, the mere fact alone of an increase in the number of barrels 
sent in acar would not entitle him to charge or receive commissions by the 
barrel.” Held, that it was not a charge upon the weight of evidence. An- 
derson v. Martindale, 188. 

14. See statement of case for instructions given by the court in which, 
when considered with reference to the facts of the case, as disclosed in the 
statement and opinion, there was no error. Dallasv. G., C. & S. F. Ry Co., 
196. 

In a suit against a railway company for damages for injuries inflicted 
by the alleged negligence of the company’s servant in closing a car door 
on plaintiff's finger and crushing it, one of the cortroverted facts in the 
case was whether the plaintiff, when the injury was received, was attempt- 
ing to enter one of the carriages of the train, or whether he was standing 
on the car platform with his hand negligently so placed as to be ren dered 
liable to injury. Held. that a charge which in its language seemed to as- 
sume as a fact that the plaintiff’s finger was crushed when attempting to 
enter the car waserror. G., H. & S. A. R’y Co. v. Davidson, 204, 

16. The error was not remedied by another charge, to the effect that un- 
less the jury believed that the porter (the servant) knew that plaintiff's 
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so 


finger was in such a position as that it would get crushed when he shut the 
door, and when the injury was inflicted, they could not find for the plaintiff. 
Id. 

17. A charge which instructs a verdict to be rendered for a party toa 
suit, when the uncontradicted evidence on all the issues involved clearly en- 
titles him to sucha verdict, is not error. Fvullowing Teal v. Terrell, 53 Tex., 
257, and other cases cited. (See 22, infra.) Eason v. Eason, 225, 

18. Though acharge of the court may be in some respects incorrect, or 
present some issues not raised by the pleadings, yet if it appear affirmatively 
from the record that the finding of the jury was not influenced by such 
erroneous charge, the case will not ordinarily be reversed because of such 
immaterial error of the court. H., EB. & W. T. R’y Co. v. Hardy, 230. 

19. It is cause for reversal of a judgment, when issues have been submit- 
ted by the charge of the court to the jury concerning which no evidence 
had been admitted. Cook v. Dennis, 246. 

20. One sued for malicious prosecution and false imprisonment of plaint- 
iff, attempted to justify the alleged wrong by alleging ownership through a 
tax title of certain land, for cutting timber on which he had prosecuted and 
caused plaintiffs arrest. Held: 

(1) That a charge instructing the jury that the tax title gave the defend- 
ant nu right either to the land or the timber growing on it, and that its 
existence would not ‘‘ constitute probable cause in favor of defendant for 
believing that the land or the timber thereon had been his property,” was 
error. 

2) The true question was, whether or not the tax deed tended to show 
the existence of probable cause for defendant to believe that he owned the 
land described in it, and the timber thereon, and this should have been left 
to the jury for the purpose of negativing malice, and in mitigation of 
exemplary damages. McDaniel v. Needham, 269. 

21. See opinion for other charges of the court on the subject of malicious 
prosecution, in which, if error existed, it was an abstract error which could 
not have misled the jury, and afforded no cause of itself for reversal. Jd. 

22. When there is no evidence except that which establishes facts, and 
a conclusion therefrom in favor of one party, it is not error to instruct 
the jury to return a verdict for such party; but though there may be 
no controversy as to the existence of facts, yet when the conclusion to be 
drawn from them is the subject matter of dispute, it is error to direct a ver- 
dict for either party. (See 17, supra.) Supreme Couneil of A. L. of H. v. 
Anderson, 295. 

23. One who does not regard the charge of the court as sufficiently full 
should call attention to the fact by presenting and asking a charge supplying 
the supposed defect;’failing to do this, he cannot urge the defect for the first 
time on appeal. LEndick v. Endick, 559. 


CHASTITY. See Damaass, 6. Divorce, 1. SLANDER. 
CHATTEL MORTGAGE. See MortTGaGeE. 


1, When the possession of personal property, which has been mortgaged, 
is delivered to the mortgagee or to another for him, it becomes in effect a 
pledge, and the rights of the parties are to be determined by the principles 
of law applicable to pledges. Hudson v. Wilkinson, 605,‘ 


CHECKS. See EvIpENcE, 32-34. Raisep CHECK. 
CHIEF JUSTICE. See Country Lanps, 1, 2. 





CHILDREN. See Auiens, 3. JupGMENTs, 16. NxGLicence, 1, 4, 5, 6. 
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CITATION. See JupGMENTs, 11, 14. 
1. A motion to quash a citation for alleged defects therein, on which no 
action of the district court was procured until two terms had intervened, 
presents no question which will be considered on appeal; for, under the 
statute, if either the citation or the service thereof had been acted on and 
held defective at the term when the motion was filed, under the starute the 
defendant would have been regarded as having made his appearance at the 
succeeding term. J. &G. N. R’y Co. v. Brett, 483. 

2. When no excuse is shown for not procuring the action of the district 
court on a motion to quash a citation for defects therein during the term 
at which it is filed, the right to urge the objection at a subsequent term 
is waived. Id. 

83. When, on appeal from a judgment by default, the record fails to show 
affirmatively either service of citation on the defendant, or waiver thereof, 
or an appearance entered by him in the court below, the judgment must be 
reversed. Bates v. Casey, 592. 

CITIES. See MuNICcIPAL CORPORATIONS. NEGLIGENCE, 34. 
CLAIM BOND. See Execution, 1. 

CLAIMS AGAINST ESTATES. See Estates oF DECEDENTs, 5-9. 
CLERK OF COURT. See ADJOURNMENT, 1. 

CLOUD ON TITLE. See Non-suirt, 1. 

COLLATERAL ATTACK. See JuDGMENTs, 1, 4, 14. 


COLLATERAL SECURITY. See Corporations, 1. INSURANCE, 2. Neqo- 
TIABLE PAPER, 4, 5, 


COLLECTOR’S BOND. 

1. The sureties of a tax collector who procure, on their application to be 
released, an order of the commissioners’ court requiring of the collector a 
new bond, are not relieved as sureties until a new bond is approved by 
the comptroller of the state, notwithstanding its approval by the commis- 
sioners’ court. State v. Wells, 562. 


COMMISSIONERS’ COURT. See CoLLEcTor’s Bonn, 1. 
COMMISSIONS. See CHARGE, 13, 
COMMON CARRIER. 


1. A parol contract by which a railway company agrees to receive cattle 
on its cars for transportation on a day certain, and which is violated by not 
having the cars as agreed on, may be made the basis of recovery against the 
company for all damages caused thereby. It cannot claim that its liability 
did not attach until the signing of a bill of lading for the cattle, which 
were delivered at a subsequent day, and after the contract had been 
violated. The liability of the company for damages was for a breach of 
contract, which made delivery of the cattle at the time specified impossible, 
and arts. 231, 282 and 283 of the Revised Statutes refer only to the liability 
of a common carrier after delivery of the thing to be transported and 
after signing a bill of lading therefor. 7. P. R’'y Co. v. Nicholson, 491. 

2. Such damages for breach of contract may be allowed as are naturally 
the result of the breach, or as may fairly be considered as having been 
within the contemplation of the parties at the time the contract was 


made. Id. 
8. When it is within the knowledge of a railway company that cattle 
which it has contracted through its agents to receive at a specified time 


and to transport to a particular destination are intended for sale on their 














COMMON CARRIER — continued. 








arrival there, and the company, without fault of the owner of the cattle, 
violates the contract, and does not receive the cattle until a later period, 
whereby loss results, the Aifference between the value of the cattle at the 
place of destination when they should have arrived there under the con- 
tract, and when they did arrive there, is a measure of damage. If there 
is other deterioration due to the delay of the carrier, that must also be taken 
into consideration in estimating damage. Id, 

4, The rule which makes the measure of damages the difference be- 
tween the value of goods at the place of shipment, and their value at the 
point of destination, applies to cases where the goods are never delivered at 
all at their ultimate destination, and not where there has been loss sustained 
by the failure to start them on time from the point of shipping. Id. 

5. When a railway company announces through its agent that it will 
not make a shipment at a time previously contracted for, a tender of 
the articles to be shipped at the time previously agreed on is thereby waived 
and rendered unnecessary to fix the liability of the company for resulting 
damages. Id. 

6. In a suit for damages against a common carrier for the loss of second- 
hand clothing belonging to the plaintiff, table furniture, and the like, 
having no special marketable value, and which were useful chiefly to the 
owner, it would seem that the measure of damages would be, not their loss 
at the place of intended delivery, but the value of such things to their 
owner; not a price suggested by his partiality for them, nor yet what he 
could sell them for, but the actual loss in money he would sustain by 
being deprived of such articles of domestic use. I. & G. N. R’y Co. v. 
Nicholson, 550. 

7. In such cases it is only when the freight money has not been actu- 
ally paid that the amount of it is to be deducted in estimating damages, 
When no sum was alleged or proved by the shipper, and no amount was 
specified in the bill of lading, it was not error in failing to charge on the 
subject. Jd. 


COMMON LAW. See NEGLIGENCE, 26. 
COMMON LAW BOND. See Bonps, 8. 
COMMUNITY PROPERTY. See Homesteap, 6. MOorTGAGES, 1. PARTIES, 3, 


4, ResuLTING Trust, 1. SEPARATE PROPERTY, 4. 

1, A judgment against the husband alone, touching community property, 
is conclusive as to the title to the property upon both husband and wife, 
Nor is the wife a necessary party to any suit in which the homestead is not 
available as a defense, merely on account of the fact that the family home 
is established on the property, unless she has a defense growing out of her 
homestead rights which would defeat the action, in which event she is a 
necessary party. Jergens v. Schiele, 255. 

2. Irregularities in proceedings had by husband or wife to qualify the 
surviving spouse to dispose of the community estate, such as pertain to 
making out an inventory and appraisement, cannot vitiate a sale of the 
community proper. Pratt v. Godwin, 331, 

8. In a suit by the heirs, claiming, by right of inheritance from their 
deceased mother, land which had been acquired during the marriage of the 
father and mother, but which they claimed was purchased with the separate 
means of the mother, and which had been sold by the surviving father 
after the mother’s death, under such circumstances that no title to even a 
community interest in the wife could pass by the father’s deed, the testimony 
left it uncertain as to whether the property was separate or community 
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COMMUNITY PROPERTY — continued. 
property. Held, that a judgment in favor of those heirs of the mother not 
barred by limitation, for their interest in an undivided half of the prop- 
erty, would not be reversed. The fact that the plaintiffs claimed the entire 
tract was no reason for denying a judgment to such of them as appeared 
entitled, and who were not barred by limitation. Browder v. Clemens, 587 

4. Such property as is acquired during marriage by reason of a personal 
trespass committed on the wife belongs to the community. For its recovery 
the husband may sue, and the wife is ordinarily neither a proper nor neces. 
sary party. 7. C. Ry Co. v. Burnett, 638. 

5. To constitute the wife, claiming through a conveyance from her hus- 
band, a bona fide purchaser, as against a claimant under an older unrecorded 
deed, she must have paid out of her separate means for the land; for if the 
money which was the consideration of the deed to her was community prop. 
erty, the deed from her husband would be a gift, and no valuable considera. 
tion in that event having moved from her, she could not in contemplation 
of law be an innocent purchaser without notice. Pearce v. Juckson, 642, 

6. When the money which formed the consideration for the deel was 
money collected two years after marriage, due for services as a school 
teacher performed by the wife, it will be presumed to be community prop. 
erty. The fact that the husband collected it, and made the deed to reim- 
burse the wife without her knowledge, or that, as between themselves, he 
regarded the money as her separate property, would not change its char. 
acter. Id. 

COMMUTATION. See Divorce, 3. 

COMPENSATORY DAMAGES. See Damaaes, 4, 5, 7,9. 

COMPETENCY OF WITNESSES. See EVIDENCE, 7, 

COMPROMISE. See JUDGMENTS, 1. 

COMPTROLLER. See CoLLEcToR’s Bonp, 1, 

CONCEALMENT. See Limitations, 2. 

CONDITIONAL AGREEMENT. See ConTRActs,4. 

CONDITIONAL SALE. See HOMESTEAD, 4. 

CONDITION SUBSEQUENT. See Deep, 7,8. Trusts, 1. 

CONFESSION OF JUDGMENT. 

1. Though a confession of judgment cures all errors committed in de- 
fectively stating a cause of action, or in the rulings made by the court 
before it was entered, still the pleadings must disclose some basis for the 
judgment. Hence, when, in a suit to recover $28.75, judgment was ren- 
dered by confession for $792.54, there being no pleading to authorize such 
a judgment, it was reversed. Frazier v. Woodward, 449, 


CONFLICT OF EVIDENCE. See New TRIAL, 6. 
CONFLICT OF SURVEYS. See LimiTatTions, 6. 
CONSIDERATION. See ADVANCEMENT, 1, COMMUNITY PROPERTY, 5. 
CONSTITUTIONAL LAW. See ALIENs, 2,5. County Bonps, 5, 6, Howe- 
STEAD, 4. LAND CERTIFICATE, 6. PATENTS, 3, 4. WILLS, 7, 8. 
1. A state statute which, in providing for the administration of the estates 
of insolvents, under assignments voluntarily made, permits such assign- 


ments for the benefit only of such creditors as may consent to receive their 
proportionate share of the debtor's estate and execute a release of the debtor, 
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CONSTITUTIONAL LAW —continued. 
cannot be construed as being a law impairing the obligation of contracts; 
and an assignment made under such a law cannot be held void because some 
of the creditors are citizens of other states. Keating v. Vaughn, 518. 


CONSTRUCTION. See ADVANCEMENT, 1, WiLL, 6, 

i, Courts, either of law or equity, will adopt any reasonable construction 
consistent with the terms of an instrument that will defeat the springing of 
an implied condition subsequent in a grant. Ryan v. Porter, 106. 

9. It is error for the court te submit to the jury a question as to the legal 
effect of a written instrument. Cook v. Dennis, 246. 

8, Whenever a person of sound mind, and capable of contracting, deliber- 
ately executes an instrument in writing, conveying property to another, the 
language and legal effect of which are fully known to him at the time, he 
must be held to have intended to do what the instrument declares, unless 
by the fraud of the other party, which may consist in a promise by the 
grantee to do or not to do, to suffer or not to suffer, in reference to the 
grantor, or in reference to the subject matter of the contract, something 
which the grantee afterwards refuses to perform or permit, whereby the 
grantor is induced to omit something from the writing, which, but for such 
fraud, would have been inserted. Lott v. Kaiser, 665. 


QONSTRUCTIVE NOTICE. See Norice, 1. 
CONSTRUCTIVE POSSESSION. See LimitaTions, 7.. PossEssion, 1. 
CONTEST OF WILL. See W1LLs, 7-13. 


CONTINUANCE. See Practice in District Court, 3. 

1, An application for a continuance, made in May, 1883, on account of 
the absence of a witness residing in the county who was alleged to have 
been subpoenaed in May, 1582, no other fact in regard to due diligence beiag 
shown, was properly overruled. The witness may have refused at a former 
term to obey the subpoena. City Nat. Bank v. Stout, 567. 


CONTINUOUS POSSESSION. See LiwitatTions, 10-19, 
CONTRACTORS. See NEGLIGENCE, 35. 


CONTRACTS. See ConstrucTION, 3. CHARGE, 13. NEGLIGENCE, 20.  PLEap- 
ING, 5. RAISED CHECK, 1. SALE, 1. 

1, Equity cannot change the contract of a party and relieve him from 
an undertaking which he has fairly assumed, especially after he has re- 
ceived the consideration which induced him to make the contract. Tre- 
vino v. Cantu, 88. 

2, A vendor of land made a deed thereto, with general warranty, and 
executed at the same time another instrument, by which, if the title should 
fail, it was stipulated that the purchaser (who went into possession under 
his deed) should not recover more than $2,000, Mexican coin, which was 
the price paid. Held: 

(1) The vendor could not, by afterwards confessing that the title was de- 
fective, compel by suit the purchaser to receive the $2,000. 

(2) The purchaser had a right to retain possession and resist an adverse 
claim, and, in case of eviction, recover according to the terms of his con- 
tract. 

(8) He was entitled to retain possession as against his vendor, to buy out 
the adverse claimant, if he desired to do so, and to every other advantage 
resulting from possession. Jd. 

Vou. LXI— 46 
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CONTRACTS — continued. 









8. See statement of case for facts pleaded which were held sufficient to 
maintain an action to recover for services rendered. House y, Faulkner, 
808. 

4. An instrument of writing was executed by one House for himself 
and “in behalf of the corporators of the International Railway Com. 
pany, in which they promised to deliver to the order of Henry B. Andrews 
five thousand dollars in bonds, to be issued by the state of Texas in aid of 
that road; the bonds to be delivered as soon as the first instalment thereof 
should be issued to the directors of the road by the state.” Ina suit against 
House on the obligation it was alleged that Andrews had delivered and 
indorsed the instrument to W. A. Saylor for one Crawford, who, it wag 
alleged, had performed the services for the obligors which constituted the 
consideration for the bonds, and that Saylor had sold and delivered the 
instrument for Crawford to the plaintiff. In a suit by plaintiff againg 
the company, which pleaded non est factum, and also against House, held: 

(1) The agreement was not a contract for the sale of bonds, for it bore date 
two days before the International Railway Company had an existence, and 
no such contract could be made of a thing having no potential existence, 

(2) The agreement contained a promise not absolute, but conditional, to 
deliver a thing which was not in existence, and which could not neces. 
sarily, under any facts and laws then existing, nor under any acts which 
any of the parties to the agreement could possibly perform, ever have an 
existence. 

(8) The agreement bears internal evidence, when considered with reference 
to the fact that the company whose bonds were to be delivered had no 
existence, and that the agreement to deliver was not unconditional, that . 
the parties contracted for the delivery of the bonds only in the event they 
should be issued. 

(4) Whether the instrument was received as payment for services rendered 
was a question of fact. If such was the case, and the absolute right to have 
the bonds delivered never existed, no right to recover what might have 
been the value of such bonds, nor right to recover the value of services 
which may have been the consideration for the conditional promise con- 
tained in the instrument sued on, could exist. 

(5) If the instrument was not taken in payment for such services as may 
have been rendered, the facts should have been pleaded, showing the true 
nature of the agreement; and since the bonds were never really issued by 
the state, the value of the services might have been recovered by a proper 
party as though the agreement never had been executed; but in such a case 
it would be necessary to set forth in what the services consisted, and the 
statute would then run from the time when performance of the contract 
became impossible. Id. 

5. A planter engaged in raising cotton purchased from a druggist an 
article known as ‘“‘ Paris Green” for the known purpose of killing cotton 
worms, though it was not shown that the seller warranted that the article 
would accomplish that purpose. Held: 

(1) Though technically no warranty existed, there was an implied contract 
that the seller sold and delivered an article of the kind contracted. 

(2) A warranty is an express or implied statement of something whichs 
party undertakes shall be a part of a contract, and, though a part of a con 
tract, collateral to the express object of it. 

(3) While the rights of parties who buy under an express or implied war- 
ranty as to the thing sold, and of those persons who contract for one thing, 

and another is delivered to them, in reference to their remedy, in some f.- 
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CONTRACTS — continued, 
spects may differ, yet, when the thing received has been consumed in test- 
ing it, and rescission has become impracticable, the relief is the same, 
whether the action be on a warranty or on a breach of the contract, Jones 

y. George, 346. 

6. It was known to the druggist that the purchaser desired to buy 
“ Paris Green” and to apply it te prevent the destruction of his cotton crop 
by worms, but it was not shown that the druggist did not honestly believe 
that he was selling and delivering the thing which he contracted to sell, or 
that the buyer had any idea that he was receiving in the purchase anything 
else, The article delivered was not “ Paris Green,” and on being applied to 
the cotton crop failed to destroy the worms, and the crop was destroyed by 
them, There was evidence tending to show that ‘* Paris Green” would have 
destroyed the worms. In an action for damages against the druggist for 
the value of the crop destroyed, held: 

(1) If the contract was made for the express purpose of avoiding a loss 
likely to occur from a known natural cause, Which could be controlled and 
avoided; and if this was known to the contracting parties, and that compli- 
ance with the contract by delivering genuine ‘‘ Paris Green” would have pre- . 
vented the injury by destroying the thing which immediately inflicted it, 
then the breach of such a contract must be regarded, within the meaning of 
the law, as the direct cause of the injury, for which the druggist would be 
liable, 

(2) In such case there is an immediate and natural relation between the 

’ act complained of and the injury, without the intervention of any other 
independent cause; for a cause which is subject to control, and is contem- 
plated by the parties looking to its avoidance and control, cannot be said to 
be an “‘ independent cause.” 

(8) An act is the proximate cause of an injury when the injury is the 
natural and probable consequence of the negligence or wrongful act, and 
which, in the light of attendant circumstances, should have been foreseen 
(following Milwaukee, etc., R. Co. v, Kellogg, 94 U. S., 475), 

(4) What is the proximate cause of an injury is ordinarily a question for 
the jury, and is not a question of science or legal knowledge. 

(5) Where civil injury has resulted from a breach of contract or from a 
tort, and the elements of fraud, oppression, malice or gross negligence are 
absent, the law gives only compensation for the actual loss sustained, 

(6) The damages which a party may recover on a breach of contract are 
those which are incidental to and are caused by the breach, and may reason- 
ably be supposed to have entered into the contemplation of the parties at 
the time of the contract (following 13 La,, 404), 

(7) In the case stated, the liability of the druggist was as broad under a 
breach of contract as if he had expressly warranted the substance which 
he delivered to be “* Paris Green.” 

(8) The breach of the contract, if it resulted in the loss of the cotton crop, 
must be deemed the proximate cause of the loss, and the measure of dam- 
ages would be the value of the crop as it stood, just before it was destroyed 
by the worms, with the cost of the compound used, and the further cost of 
its preparation and application to the cotton, with interest on the money 
thus expended added. 

(9) Notwithstanding the breach of the contract, no recovery could be had 
for any loss which the planter might have avoided with ordinary care and 
reasonable expense (following State ex rel. v. Powell, 44 Mo,, 486; Davis 9, 
Fish, 1 G. Greene, 406, and other cases cited), Jd. 

%. When a right or duty is created wholly by contract, it can only be en- 
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CONTRACTS — continued. 
forced between the contracting parties or their privies; citing McDonald v, 
Snelling, 96 Mass. (14 Allen), 294. Id. ; 

8. Goodloe v. Rogers, 10 La, Ann., 631; Lobdell v. Parker, 3 La., 928; 
Benton v. Fay & Co., 64 Ill, 417; Wolcott, Johnson & Co, v, Mount 35 
N. J. L., 266; Passinger v. Thorburn, 34 N. Y., 634; Ferris vy, Comstock 
& Co., 33 Conn., 513; Schutt v. Baker, 9 Hun, 555; Milbura v, Belloni, 99 
N. Y., 52; Houser v. Pearce, 13 Kan., 106; Hitcheock v, Hunt, 28 Conn 
843, and other cases, reviewed. Jd, tS 

9. One will be bound by the contract made in his name by another, ag his 
agent, when such other has been accustomed to make similar contracts 
for him, as his agent, with his knowledge and approbation, and which haye 
been recognized and ratified by him. 7. P. R’'y Co. v. Nicholson, 491, 00 

10. All evidence regarding conversations between contracting parties, 
which afterwards resulted in a written contract clear in its terms, is inad- 
missible for the purpose of giving such contract a meaning different from 
that which the written words import, unless fraud, accident or mistake 
intervened and prevented the use of such language as was intended to cop- 
vey the real meaning and intention of the parties, in which event it may be 
shown. Bruner Bros. v. Strong, 555. 

11, One contracting party who makes a representation to the other be. 
fore the consummation of the contract, announcing at the time that he will 
not be bound by it, may enforce his contract though the representation was 
in the nature of an inducement to close the contract, and was incorrect, 
provided there was no intention to defraud; for the party to whom the 


statement was made had no right to negotiate on the basis that it was true, - 
when cautioned by the other party that he would not be bound by it. Id, 
CONTRIBUTION. See Venpor’s LIEN, 4. 
CONVERSION. See PLEDGE, 2, 3. 
COPY. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 9. EvipeNnce, 10, 16, 17. 
CORNERS. See BounpDaRIEs, 1, 2, 
CORPORATIONS. See RaILROADs. Cl 
1. A by-law of a private corporation provided that stock of the corpora- 
tion could only be transferred upon the surrender of the certificate of stock 0 


to the president or secretary of the company, ‘‘either of whom shall see 
that the same is cariceled, by writing ‘ canceled’ prominently over the face 
of the certificate, and erasing the name of the president, before issuing a 
new certificate to be filed away.” The statute makes no such provision asa 
test of ownership. Stock without being transferred on the company’s 
books was delivered by the original owner to B. as collateral security, with 
the owner's haime signed thereon to a blank transfer. In a suit against the 
original owner by an attaching creditor, B. was garnished. Held: 

(1) By the delivery and transfer of the certificates of stock B. became 
the owner of them, and the original owner was divested of any right or in 
terest in them, so long as the debt they were intended to secure remained 
unpaid, 

(2) The by-laws regulating the transfer of stock were merely intended for 
the protection of the interests‘of the corporation, and no effect should be 
given to them further than to attain that object. C 

(3) Such regulations are not restrictive of the stockholder’s right to trans 
fer his stock at pleasure, subject to the charter rights of the corporation, 
though the purchaser cannot claim a certificate of, or a dividend upon, the 














CORPORATIONS — continued. 
shares, unless he first applies for a transfer according to the charter and 
by-laws. 

(4) Such transfer is valid as against an attaching creditor of the vender, 
who attaches the shares before he or the corporation has notice through its 
officers. Following Angell & Ames on Corporations, 11th ed., and cases cited 
in the opinion. 

(5) A judgment ordering the shares to be sold as under execution, and the 
proceeds to be paid first to B. to the extent of his debt, and the overplus, if 
any, to be applied to the judgment rendered in favor of the attaching cred- 
itors to the extent of the debt remaining unpaid, was proper. Seeligson & 
Co. v. Brown, 114. 


COSTS. 

1. If it is shown that the purpose of a party in resorting to taking the 
deposition of a witness, and also examining him on the witness stand, was 
to oppress the adverse party by increasing costs, the court might impose the 
costs of the deposition on the party in fault; but such purpose would have 
to be shown to the satisfaction of the court. G.,C. &S.F. R’y Co. v. Evan- 
sich, 3. 

2, When no purpose to oppress by increasing needlessly the costs ina 
case is shown, he who forces another te law cannot complain if the entire 
costs of perpetuating and bringing before the court in the most enduring, 
effective'and favorable manner all the evidence there is against him are 
imposed upon him if judgment shall be rendered for his adversary. Jd. 

COTTON WEIGHUERS. 

i. One who kept scales in a city on which to weigh produce, who 
solicited orders to Weigh upon them, and who was not the official public 
weigher, was not liable on a quo warranto to the official weigher, on ac- 
count of weighing produce under written instructions from the owners 
thereof. Such a person had the right under the law to keep scales for 
weighing in a city; to pursue the business of a private cotton weigher, and 
to solicit such business on private orders as he was allowed to receive. 
Watts v. State, 184. 

COUNTERCLAIM. See Non-svlt, 1. 


COUNTIES. See County Bonps. County LANDs. 

i. A bond executed by the county treasurer, conditioned as required by 
law, which is made payable to the individual occupying the position of 
county judge, but which fails to designate his official character, constitutes 
a substantial compliance with the statute requiring an official bond, if it 
appears to have been examined and approved in open court, certified to by 
the county judge, and was properly filed and indorsed by the county clerk. 
Smith v. Wingate, 54. 

2. A suit on such a bond, brought in the name of the obligee for the use 
of the county, is, in effect, a compliance with art. 1200, R. S., which requires 
suits by a county to be brought in its corporate name, the county being the 
real plaintiff. Jd. 

8. It is not necessary, in a suit brought for the use of a county, that the 
petition should show on its face that the county had authorized it. Such an 
objection can be taken only by plea in abatement. Jd. 

COUNTY BONDS. 

1. Prior to the act of the legislature of 1884, in view of the uniform policy 

of the state, which, at the time of the adoption of the constitution of 1876, 
was clearly against the existence and exercise of an implied power in a 
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COUNTY BONDS 


continned. 

county, through its commissioners’ court, to issue negotiable county bonds 
bearing interest for the purpose of raising money to build a court-house and 
to levy a special tax to pay accruing interest and provide a sinking fund for 
their redemption, such a power could not be exercised. When such a power 
was sought to be exercised, by issuing bonds redeemable only at fixed 
periods, in the absence of a legislative act authorizing it, held, that, without 
deciding what would be the rights of holders if such bonds were ip the 
hands of one who had paid value, an injunction was the proper remedy to 
prevent their issuance. Distinguished from Loonie v. The City of Galyes. 
ton, 54 Tex., 517. Robertson v. Breedlove, 316. 

2. The act of February 11, 1881, applied only to counties that had no 
court-houses, and not to those having a court-house which was insufficient 
or unsafe, and that act has no application to this case. Jd. 

8. Whether a court-house is in its construction sufficient for the purposes 
designated in its erection is a question regarding which the decision of the 
county commissioners’ court is final. Id. 

4, Neither under sec. 9 of art. 8 of the state constitution, arts. 1515 or 1514 
of the Revised Statutes, nor under sec. 1, ch. 31 of the act of 1879, was the 
power conferred on counties to issue bonds, redeemable at fixed peri@ds, to 
borrow money for the erection of court-houses. Id. 

5. It was the uniform custom in Texas, before the adoption of the present 
constitution, to confer on counties, by special legislative grant, the right to 
issue bonds, and since that time, in obedience to a constitutional requirement, 
it has been regulated by general law; hence the inference is proper that it 
was the legislative purpose to confine the power of a county to issue bonds 
to cases where it was expressly conferred by law. Id. 

6. The acts of February 11, 1881, and February 4, 1884, authorizing coun- 
ties to issue bonds in certain cases, were not in violation of the state consti- 
tution. The bonds contemplated by the last act are such as may be 
redeemed at any time at the option of the county, and it has no application 
to a case where the redemption could only occur at specified and fixed peri- 
ods of time. Id. 





COUNTY CLERK. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 9, 
COUNTY COMMISSIONERS’ COURT. See County Bonps, 1. 


COUNTY COURT. See County Lanps, 2, 3. PROBATE CouRT, 2. WILLS, 7, 
11, 12. 


COUNTY JUDGE. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 4. DiISQUAL- 
IFICATION OF JUDGE. 
COUNTY LANDS. 

1. Though the statute provided that the sale of real estate belonging 
to a county should be made by public auction by some commissioner ap- 
pointed for that purpose (Pasch. Dig., 1052), yet a grantor donating land 
to a county could, in the instrument creating the right, impose con- 
ditions for its disposition by county officers in some other manner; and 
where the conveyances of such land thus granted by an individual toa 
county were made for portions thereof for a period of over forty years by 
the chief justices and county commissioners of the county, and the records 
had been burned, leaving no evidence of the character or terms of the original 
grant to the county, the presumption will be indulged that these officers 
acted in pursuance of the powers contained in the grant to the county. 

Wooters v. Hall, 15. 
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COUNTY LANDS — continued. 
2. In 1853 a county court caused to be entered on its minutes an order 
direeting the sale of lots at the county seat, located on land which had in 
part been donated to the county. No one was directed by the order to 
conduct the sale, but a report of sales was afterwards made to the court 
by the chief justice of the county and entered on the minutes, showing 
the sale of the lot involved in this suit. An order was thereupon entered, 
authorizing the chief justice to ‘‘take notes” from purchasers and “give 
bonds.” In 1855 an order was entered, requiring the same chief justice to 
make deeds to all persons owning lots at the county site, who had complied 
with the terms of sale. In a suit begun in 1883, involving the title to a 
town lot at the county seat, sold by that chief justice in 1853, his deed was 
produced to one who, it was shown, paid the purchase money, but the testi- 
mony tended to show that it was paid after the deed was executed. Held: 
(1) The sale by the chief justice, in connection with the other facts stated, 
passed title, though no order was produced from the minutes of the court 
authorizing him to sell. 

(2) Title would pass even though the provisions of art. 1052, Pasch. Dig., 
were ordinarily held to be mandatory. 

(8) If necessary to sustain the title, under the facts above stated, after so 
great a lapse of time, it should be presumed that the proper order to sell 
issued to the chief justice. 

(4) The recognition of the power of the chief justice, shown by the acts of 
the county court, would preclude the county from questioning the title of 
a purchaser holding under his deed. Jones v. Fancher, 698. 

3. Though a court may judicially know that a particular town is the county 
seat of a county, yet in trespass to try title to a lot in such town the plaintiff 
cannot recover by simply showing title derived from the state, in the county, 
to land covered by a county seat, and a conveyance from the county to him. 
Such evidence does not negative the fact that the county seat may embrace 
other land, and that the plaintiff's lot is located on such other land. Id. 


4 


COUNTY SEAT. See County Lanps, 2, 3. 

COUNTY TREASURER. See OrriciaL Bonps, 1, 

COUPONS. See NEGOTIABLE PAPER, 4. 

COURSE AND DISTANCE. See BounpDaRIigs, 1. 

COURT-HOUSE. See County Bonps. 

COURTS. See JuRIspIcTION. PRACTICE. PROBATE COURT. 

COVERTURE. See MARRIED WOMEN. PLEADING, 3. 

CREDITORS. See ASSIGNMENT FOR BENEFIT OF CREDITORS. DreEp or Trust, 1. 
Divorce, 5. Evipence, 41. FRAUDULENT CONVEYANCES. HUSBAND AND 
Wirz, 1. Innocent PurcHaAsER, 6,7. ReEsuLTING TRUST, 1. - 

CROSS-EXAMINATION. See EvipENcE, 2-5. 

CROSS-INTERROGATORIES. See DeEpositions, 2. 

CRUELTY. See Divorce, 1. 

CUSTODY OF LAW. See LANDLORD AND TENANT, 6 


CUSTOM. See CuarGe, 1. USAGE aND CUSTOM. 

























728 INDEX. 





DAMAGES. See APPEAL Bonp, 2. Bonps, 3. CHARGE, 5, 6. 
















COMMON Car. 
RIER, 1-5. EvIpDENCE, 25. HUSBAND AND WIFE, 4, 5. JUDGMENTs, 12, 


NEGLIGENCE, 20, 21. NUISANCE, 1. PLEADING, 5. RAILROADS, 2. Regoy. 
VENTION, 4. TELEGRAPH COMPANIES, 1. 

1. See statement of case for facts pleaded held insufficient to renderg 
municipal corporation liable for damages. Conway v. City of Beawmont, 1, 

2. In a large class of cases no action for damages will lie against a munic. 
ipal corporation, No fixed rule can be laid down which will embrace 
every character of tort for which such a corporation is liable; all that can 
be done with safety is to determine each case on its own facts as it arises, 
Following Lloyd v. Mayor of New York, 1 Selden, 569; Richmond ¢, Long, 
17 Grattan, 375, and other cases cited. Id. 

8. When a bodily injury was sustained in consequence of the negligence 
of a railway company, which injury was of a permanent character, inflict. 
ing great bodily pain when it was received, and for a long time afterwards, 
it was held that a verdict for $2,000 was not so excessive as to require a 
reversal. 7. & P. R'y Co. v. Lowry, 149. 

4. Where civil injury bas resulted from a breach of contract or from a 
tort, and the elements of fraud, oppression, malice or gross negligence are 
absent, the law gives only compensation for the actual loss sustained. Jones 
v. George, 345. 

5. The damages which a party may recover on a breach of contract are 
those which are incidental to and are caused by the breach, and may reason- 
ably be supposed to have entered into the contemplation of the parties at 
the time of the contract (following 13 La., 404). I4. 

6. Wounded feelings, enfeebled health and incapacity to perform labor, 
as a result of slanderous words charging a young lady with being un- 
chaste, may be taken into consideration by a jury in estimating damages for 
the slander. Zeliff v. Jennings, 458. 

7. Claims for compensatory and for exemplary damages should be sey- 
ered in the pleading and in their submission to the jury. Id. 

8. Though a verdict for damages for a wrong done may appear to the 
court to be for a large amount, it will not be disturbed when there is 
nothing in the record showing it to be clearly excessive. I. & G. N. Ry Co. 
v. Brett, 483. 

9. Such damages for breach of contract may be allowed as are naturally 
the result of the breach, or as may fairly be considered as having been 
within the contemplation of the parties at the time the contract was made. 
T. P. R’y Co, v, Nicholson, 491, 

10. When it is within the knowledge of a railway company that cattle 
which it has contracted through its agents to receive at a specified time and 
to transport to a particular destination are intended for sale on their arrival 
there, and the company, without fault of the owner of the cattle, violates 
the contract, and does not receive the cattle until a later period, whereby 
lass results, the difference between the value of the cattle at the place of 
destination when they should have arrived there under the contract, and 
when they did arrive there, is a measure of damage. If there is other de 
terioration due to the delay of the carrier, that must also be taken into 
consideration in estimating damage, Id. 

11. The rule which makes the measure of damazes the difference between 
the value of goods at the place of shipment, and their value at the pointof 
destination, applies to cases where the goods are never delivered at all at 
their ultimate destination, and not where there has been loss sustained by 
the failure to start them on time from the point of shipping. Id. 

12. In a suit for damages against a common carrier for the loss of second 
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DAMAGES — continued. 

hand clothing belonging to the plaintiff, table furniture, and the like, hav- 
ing no special marketable value, and which were useful chiefly to the owner, 
it would seem that the measure of damages would be, not their loss at the 
place of intended delivery, but the value of such things to their owner; not 
a price suggested by his partiality for them, nor yet what he could sell them 
for, but the actual loss in money he would sustain by being deprived of such 
articles of domestic use. J. & G. N. R’y Co. v. Nicholson, 550. 

13. In such cases it is only when the freight money has not been actually 
paid that the amount of it is to be deducted in estimating damages. When 
no sum was alleged or proved by the shipper, and no amount was specified 
in the bill of lading, it was not error in failing to charge on the subject, Id, 

14. It was shown that a widow who sued a railway company for damage 
caused by its negligence in burning up rails, grass and logs on a place occu- 
pied and claimed by her, had resided on the place in quiet possession thereof 
with her husband for eighteen years, and for four years after his death and 
before bringing suit, being undisturbed during both periods in her posses- 
sion and claiming the place as a homestead. Held: \ 

(1) That such possession constituted sufficient title to authorize the plaint- 
iff to maintain the suit for damages to the property, and to recover for her 
own benefit such damage as by proper proof she could show that she sus- 
tained through the negligence of the defendant. 

(2) May v. Slade,"24 Tex., 205, and Miller v. Brownson, 50 Tex., 592, re- 
ferred to as containing nothing in conflict with the above. I. & G. N. Ry 
Co. v. Timmermann, 660. 

15. When property is destroyed by fire along or near a railway track, if it 
be affirmatively shown that it resulted from sparks from the locomotive 
engine, the burden then rests on the railway company to show that the fire 
was not caused by its negligence. Id. 

16. In order to charge the company, when the allegation is that the fire 
was caused from sparks from the engine, the jury must affirmatively find 
that this was true, and that the damage was caused by the negligence of the 
servants or agents of the company. Id. 

17. A verdict for $5,000 damages, awarded a brakeman injured while 
setting a defective brake, and whose injuries disabled him for life, was not 
deemed so excessive as to require a reversal. 7. & P. R’y Co. v. McAtee, 

695. 
DATE. See ACKNOWLEDGMENT, 2. AMENDMENT, 1. 
DAYS OF GRACE. See Promissory Notss, 1, 2, 4. 
DEATH. See JUDGMENTs, 12, 13. 


DEBTOR AND CREDITOR, See ASSIGNMENT FOR BENEFIT OF CREDITORS. 
FRAUDULENT CONVEYANCES. PLEDGE, 3. 

DEBTS. See Estates oF DEcEDENTs, 10. WHLLs, 5, 6. 

DECEASED WITNESS. See EvIpENcE, 7. 

DECLARATIONS. See EvipENcg, 11-13. 

DEED. See ACKNOWLEDGMENT. ADVANCEMENT, 1, 2. EXECUTORS AND AD- 
MINISTRATORS, 3. FRAUD, 1, 2. Limitations, 5, 17. 

1, Under our system, where the husband has the sole management of the 
wife’s separate property during coverture, the signing of a deed by him con- 
veying property to her, with attesting witnesses, will, as between husband 
and wife and their heirs, be sufficient to pass title without an actual delivery 
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DEED — continued. 





of the deed to the wife, the husband retaining possession ‘thereof. Brow, 
v. Brown, 56. 

2. One claiming land under a deed with special warranty, which had pre- 
viously been conveyed by his vendor to another, with a verbal understand. 
ing for a reconveyance on stipulated conditions, cannot recover the land 
which was afterwards conveyed by the first vendee to a third party at the 
request of the administrator of the first vendor's estate, such last convey- 
ance not being made in fulfilment of the conditions, but at the request and 
on the personal guaranty of the administrator, and to settle a debt due from 
the estate. By such a transaction, the tithe was not intercepted, and jp 
equity passed to the estate by the last deed, and was not diverted by the 
warranty contained in the original vendor’s second deed. Robertson y, 
Simpkins, 259. 

3. A deed absolute in form, as a conveyance of the fee, was procured 
from a married woman, who signed and acknowledged the same with her 
husband, and which purported to convey her homestead. She was unable - 
to read. The husband was at the time in debt to the purchaser, and there 
was evidence showing that the wife believed the instrument she signed was 
to secure its payment, of which fact the grantee had actual and constructive 
notice, he designing to treat it as a deed absolute to himself. Held, that 
no estate was conveyed by the deed. Ragland v. Wisrock, 391. 

4. See statement of case for facts held sufficient to authorizea jadg- 
ment based on the fact that a deed for land had been executed and de- 
livered. Snyder v. Ivers, 400. 

5. A deed of gift made by a parent to his children and their heirs for the 
consideration of natural love and affection, contained a warranty of title, 
but a reservation in the following language: ‘‘ hereby expressly reserving 
to myself the right to manage and control said land and premises, and have, 
enjoy and dispose of the occupancy, rents and profits of said land and 
premises for and during my natural life.” Held, 1. That the deed con- 
veyed to the heirs an estate in remainder, to take effect on the death 
of the grantor, in whom the deed preserved a life estate. 2. The posses- 
sion of such land by the grantees during the life of the father must be 
regarded as in harmony with the deed, and will be presumed to be the 
possession of the grantor, and no limitation will run in their favor. Bom- 
barger v. Morrow, 417. 

6. A parol agreement contemporaneous with the execution of a deed in- 
consistent with its provisions is not admissible in evidence. Id. 

7. If from a deed it is apparent that the grantor intended to convey an 
estate defeasible on the happening of condition, which he might lawfully 
annex to the grant, and this intention is clear from the language used, the 
form or connection in the deed in which that intention is expressed will not 
be material; the estate conveyed will be construed as conveyed on a condi- 
tion subsequent. Jeffery v. Graham, 481. 

8. A deed which, after the habendum clause, provided that one of the 
considerations of the grant was that no liquor should be sold on the prem- 
ises, and that, if liquor was sold, the deed should be null and void, and the 
land should absolutely revert to the grantor, was a deed conveying an estate 
on a condition subsequent. Id. 


. 


DEED OF TRUST. See HomestTEeaD, 4. MORTGAGES. 







1. A creditor who takes a deed of trust to secure a pre-existing debt upon 
property with no notice, actual or constructive, of the existence of a for- 
mer deed made by the debtor, may subject the property to the payment of 
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DEED OF TRUST — continued. 


his debt, and such former deed, which has not been duly acknowledged or 
proved up and lodged with the clerk of the proper county for record, prior 
to the execution of the trust deed, is void as to such creditor. McKeen v. 
Sultenfuss, 325. 

2. The purchaser of the interest of such debtor in the property, who was, 
after executing both deeds, adjudged a bankrupt, acquires no interest. Jd. 

8. The right of possession in the property was in the first purchaser, sub- 
ject to the right of the beneficiary in the trust deed to foreclose and sell. Id. 

4, In foreclosing the lien, the original vendor having been adjudged a 
bankrupt, and having parted with all his interest by the first deed, was not 
a necessary party; but there should be a judicial ascertainment in such 
proceeding of the amount of debt ‘unpaid for which the foreclosure is made. 
Id. 

5. When, in the bankrupt proceedings against the original vendor, no 
action was had as to the debt secured by the trust deed, except to prove and 
file the same with the register, and no steps were taken to secure payment 
of the note for which the trust deed was executed until more than four 
years after the close of bankrupt proceedings against the debtor, the debt 
and right to foreclose for its payment were barred by limitation. Jd. 


DEFAULT. See JUDGMENTS, 9, 11. PRACTICE IN SUPREME COURT, 27. 


DEFEASANCE. See HomeEstTeap, 4. 


DEFEASIBLE TITLE. See ALIEns, 7, 8. 


DELAY. See Damaaegs, 10. 
DELIVERY. See Deep, 1,4 TriaL or RIGHT OF PROPERTY, 1. 


DEMAND. See Promissory Nortgs, 4. 


DEMURRER. See INTERVENTION, 1. JUDGMENTS, 3, PRACTICE IN DISTRICT 


Court, 16. RECONVENTION, 4. 


DEPOSITIONS. See EvipENcE, 40. 





1, If it is shown that the purpose of a party in resorting to taking the dep- 
osition of a witness, and also examining him on the witness stand, was to 
oppress the adverse party by increasing costs, the court might impose the 
costs of the deposition on the party in fault; but such purpose would have 
to be shown to the satisfaction of the court. G., C. & 8. F. R’y Co. v. 
Evansich, 3. 

2, That cross-interrogatories to a witness sought information regarding 
matters to which the witness testified in a former deposition affords no rea- 
son for striking them out. Evansich v. G., C. & S. F. R’y Co., 24. 

8. See opinion for facts under which it was held that the taking of 
the deposition of a witness by the same party a second time in the same 
suit was an irregularity, unless done by leave of the court. When done, it 
is the right of the adverse party not only to question the witness about all 
such matters as were covered by the direct interrogatories in the second 
deposition, but also about all matters about which the witness testified in 
his first deposition. Id. 

4. A defective notice in regard to the taking of depositions served upon 
one of two defendants is cured by a proper and legal notice served upon his 
co-defendant, who is the attorney of record representing both defendants, 
Newman v. Dodson, 91, 

5. Either party to a cause has a right to obtain the commission and take 
the deposition of a witness to whom interrogatories and cross-interrogatories 
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DEPOSITIONS — continued. 
have been propounded and filed, when notice of the intention to take the 
deposition has been given. Burton v. G., H. &S. A. R’y Co., 526, 

6. The fact that the officer who took the deposition of a witness oegy. 
pied the same room with an attorney for one of the parties, or that he was 
himself an attorney for one of the parties in other cases, affords no ground 
for suppressing the deposition. Id, 


DESCENDANTS. See ALIEns, 3. 


DESCENT AND DISTRIBUTION. See ALtEns, 2-8. DONATION CrRtiFIcatg 

1, An alien claiming by inheritance through a Mexican citizen, who died 

in 1816, may maintain an action for the recovery of land thus inherited, 
Ortiz y. De Benavides, 60. 

2. In a suit by the heirs, claiming, by right of inheritance from their de. 
ceased mother, land which had been acquired during the marriage of the 
father and mother, but which they claimed was purchased with the separate 
means of the mother, and which had been sold by the surviving father after 
the mother’s death, under such circumstances that no title to even a com. 
munity interest in the wife could pass by the father’s deed, the testimony 
left it uncertain as to whether the property was separate or community 
property. Held, that a judgment in favor of those heirs of the mother not 
barred by limitation, for their interest in an undivided half of the prop- 
erty, would not be reversed. The fact that the plaintiffs claimed the entire 
tract was no reason for denying a judgment to such of them as appeared 
entitled, and who were not barred by limitation. Browder v. Clemens, 587. 


DESCRIPTION. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 13. QUESTIONS 
oF LAW AND Fact, 1. VENDOR’s LIEN, 5. 


DILIGENCE. See CONTINUANCE, 1. FRAUDULENT CONVEYANCES, 1, 2, Gar- 
NISHMENT, 1. LANDLORD AND TENANT, 4. LIMITATIONS, 2, 3. 


DIRECTING VERDICT. See CHARGE, 17, 22. 
DISABILITIES. See PLEADING, 3. 
DISMISSAL. See INTERVENTION, 1. JUDGMENTS, 2, 7. 


DISQUALIFICATION OF JUDGE. 

1, When a county judge declines to hear a cause, and transfers the same 
to the district court because he is disqualified to hear and determine it, the 
grounds of his disqualification need not be stated unless their existence be 
questioned. Bates v. Casey, 592. 


DISTRESS WARRANT, See LANDLORD AND TENANT, 1, 7. 
DISTRICT COURT. See JURISDICTION, 1. PARTIES, 1. 
DIVORCE. 


1. The general rule that the excesses and cruelty used by one married 
person to another must be such as produce bodily harm, or. the fear of 
it, in order to authorize a divorce, has been so far modified in Texas as to 
allow the wife a divorce for words spoken by the husband impeaching her 
chastity. In no other case have mere words spoken by either party been 
held sufficient to authorize a divorce. Scott v. Scott, 119. 

2, A man assumes the risk, when he marries, that his wife may not 
love him; and the fact that she sometimes gives vent to her anger so as to 
convey to by-standers the impression that she is wanting in respect for him, 
and for a short time refuses to sleep in the same room with him, will not 
alone authorize the granting of a divorce. Id. 
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DIVORCE — continued. 

8, The legal effect of the commutation of the punishment adjudged against 
one convicted of a felony is not equivalent to a pardon of the offender, so 
as to relieve him or her of the consequences attached to a conviction by the 
statute in a suit for divorce. Young v. Young, 191. 

4, The record showing a conviction of the husband, on his plea of guilty, 
toa charge of having assaulted the wife, cannot be used in evidence in a 
divorce suit by the wife against the husband, It is excluded by art. 2863, 
Revised Statutes. Endick v. Endick, 559, 

§. Pending a suit for divorce, the wife, when asserting her claim for ali- 
mony, is within the meaning of the statutes prohibiting fraudulent convey- 
ances to be deemed acreditor. Following Feigley v. Feigley, 7 Maryland, 
and other cases cited. Lott v. Kaiser, 665, 


DOCKET ENTRIES. See Evipence, 15. 


DONATION CERTIFICATE 


1, A certificate was issued by the secretary of war of the republic of 
Texas on the 26th of January, 1846, for six hundred and forty acres, re- 
citing that Wm. C, M. Baker, having engaged in the battle of the Alamo 
with Col. Travis, was entitled to that amount of donation land, in accord- 
ance with the act of congress of December 21, 1837; that Baker, his heirs, 
executors and administrators, or their assigns, were entitled to hold the 
Jand, but that it could not be sold, alienated, or mortgaged, during the life- 
ume of the party to whom it was granted. In this suit, involving the 
ownership of land appropriated by that certificate, as between those claim- 
ing through deeds from the heirs and those claiming through an adrainis- 
trator’s sale made to pay debts of Wm. C. M. Baker, the following acts 
received construction: Act of December 21, 1837 (Pasch, Dig., 40359-4065) ; 
May 24, 1838 (Pasch. Dig., 4068); decree of November 24, 1835 (D. D., 4035); 
decree of December 5, 1535 (Pasch. Dig., 4037); decree of December 11, 1835 
(Pasch. Dig., 4040); joint resolution of November 24, 1836; and the follow- 
ing conclusions were announced: 

(1) The right of Baker, unless forfeited by some act of his, to a bounty of 
at least six hundred and forty acres of land, was fixed by laws in force 
before the fall of the Alamo, and the object of the act of December 21, 
1837, was to confer an additional right on some one after the soldier’s death, 
without reference to what he was entitled to under laws existing at the time 
of his death. 

(2) The act of May 24, 1888, reconciled apparent confusion in former laws 
as to how certiticates should be issued, by declaring, in effect, that certificates 
of the character being considered should thereafter issue ‘* to the legal repre- 
sentatives in the name of the heirs.” 

(8) The certificate was a mere gratuity, evidencing the gratitude of the 
republic for the soldier’s sacrifice, the right to which vested in his heirs; it 
formed no part of his estate, and was not subject to sale by the administra- 
tor for the payment of debts. Todd v. Masterson, 618, 

2. Eastland v. Lester, 15 Tex., 100; Ames v. Hubby, 49 Tex., 710, and 
Rogers v. Kennard, 54 Tex., 35, reviewed; and Soye v. Maverick, 18 Tex., 
102; Hubbard vw, Horne, 24 Tex., 272; Causici v. La Coste, 20 Tex., 286, 
and Walton et al. v. Cotton et al., 19 Howard, 857, cited; Jd, 


DONATIVE HOMESTEAD, See PrE-EMPTION, 2, 3 


DONOR, See FRavp, 2 
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DRUNKENNESS. ‘ 

1. In a suit against a railway company for damages, it is unimportant 
whether the plaintiff was drunk or not when injured by the company’s neg: 
ligence, if he did not contribute, though drunk, by his own negligence tg 
causing the injury complained of. H. & T. C. R’y Co. v. Reason, 618, 


EJECTMENT. See Trespass To TRY TITLE, 6. 
ELEMENTS OF DAMAGES. See DaMaaggs, 6, 10, 
ENTRIES NUNC PRO TUNC. See JupGMENTs, 9-13, 
EQUITABLE TITLE. See Parrites, 6. 


A 

EQUITY. See Fraup, 1,2. GARNISHMENT, 1. Mistake. Trvsts,1. Vuwpog 
AND VENDEE, 2, 5. 

1. Equity cannot change the contract of a party and relieve him from an 
undertaking which he has fairly assumed, especially after he has received 

la the consideration which induced him to make the contract. Treving y, 

Cantu, 88. 

2. Notwithstanding an alleged want of service of process, a court of 
equity will not interfere to set aside a judgment, unless it appears thata 
different result would follow from another trial from the judgment ren- 
dered. Schleicher v. Markward, 99. 

3. Equity will relieve when the legal effect of a transaction is misun 
derstood, if the want of proper understanding of its effect was produced 
by the misleading statements of the other party to the contract, Loft y, 
Kaiser, 665. 

ERROR. See ASSIGNMENT OF ERRORS. CHARGE, 6, 7, 14, 15, 17. Constrvo- 
TION, 2. ESTATES OF DECEDENTs, 18. HOMESTEAD, 12. MALIcrous Prosgs- 
CUTION, 1, 2. NON-SUIT, 1. PRACTICE IN DISTRICT CoURT, 4, 7, 8. PRACTICH 
IN SUPREME COURT, 10, 11. SEPARATE PROPERTY, 6, 7, 8. 


ESTATES OF DECEDENTS. See DoNnaTION CERTIFICATE. EXECUTORS AND 
ADMINISTRATORS. HOMESTEAD, 5. JUDGMENTS, 5. VENDOR AND VENDEE, 2. 

i. Ina suit against an administratrix to recover money alleged to have 
been collected for plaintiff by her intestate, and not paid over. the plaintiff 
will not be permitted to detail in evidence the transaction between hintself 
and the intestate, which it was claimed resulted in an agreement between 
them that the deceased should collect the money and apply it to the pay- 
ment of a note in his hands for collection against the plaintiff. Heard v, 
Busby, 13. 

2. Though the legal representative of a deceased person's estate is the 
proper party to bring suit for the recovery of a debt due the estate, since this 
rule has its foundation in the necessity of protecting the creditors of the 
estate, it does not exist for the benefit of debtors, and is subject to excep- 
tions. The legal representative is entitled to the property of the estate only 
in a qualified manner and for a specific purpose; for all other purposes the 
title is in the heir from the moment when descent is cast. Walker v. Aber- 
crombie, 69. 

8. When over three years had elapsed since the death of the intestate, 
whose estate was alleged to have been insolvent, and during which time no 
one had applied for administration thereon, the surviving widow broughtan 
action of debt on a judgment which was the community property of her- 
self and of her deceased husband, and which was rendered nearly seven 
years before his death. Held, that under the facts stated in the opinion 

the surviving widow could maintain the action, Following Evans v, Oak 
ley, 2 Tex., 185, Id, 
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ESTATES OF DECEDENTS — continued. 

4, Independent of the special facts of the case, the wife, as survivor of the 
community estate, could, being the owner of the judgment rendered in the 
life-time of her deceased husband, preserve the debt, against which limita- 
tion was nearly complete, by an action in her ownname. Id. 

5. It is the province of the probate courts to classify claims when estab- 
lished in any manner. Porter v. Sweeney, 213. 

6. The county court, for civil business, has no autherity to direct an 
administrator as to how he shall disburse funds of an estate in his hands, 
and its action has no binding force on any one holding claims against the 
estate. Such a court can only establish a claim by its judgment; and, on 
a copy of that judgment being certified to the probate court, it would 
there be classified and paid in due order of administration, according to its 
classification. Jd, 

7. The probate courts are so constituted that they may, without the actual 
intervention of all parties in interest, make such orders in reference to the 
settlement of estates and the distribution of their funds among those in- 
terested as may be necessary; and this without any other than the general 
notices to parties in interest provided by statute. Id. 

8. The probate court, in the exercise of its original jurisdiction to classify 
claims against estates and direct payment in their due order, cannot be 

embarrassed by the exercise of any like original jurisdiction in any other 

i court. Those aggrieved have their remedy by resorting to the appellate 
jurisdiction of the district court. Id. 

9, The rent of the homestead, which does not fall due until after the 
death of the father (the land on which the homestead is established belong- 
ing to the children), constitutes no part of the estate, but belongs to the 
children free from the claims of creditors. Id. 

10, The personal estate of a testator is the primary source to which re- 
sort must be had to raise funds for the payment of legacies and debts, and 
such legacies and debts cannot be made a charge upon the real estate first, 
unless the evidence of such being the intention of the testator is clear, Ar- 
nold v. Dean, 249. 

11. The rule that doubtful words in a will cannot be construed to have the 
effect of exempting the testator’s personal property from the payment of 
debts and legacies, or charging them on the real estate. will be especially en- 
forced when the real estate has already, by the will, been made the subject 
of a special legacy, and the mode and time of its final disposition provided 
for in the will. Id. 

12. Irregularities in proceedings had by husband or wife to qualify the 
surviving spouse to dispose of the community estate, such as pertain to 
making out an inventory and appraisement, cannot vitiate a sale of the 
community property. Pratt v. Godwin, 331. 

18. The probate court has no jurisdiction to determine, as between an 
administrator and the heirs, the ownership of the proceeds of a policy of 
insurance, claimed by the administrator to be assets of the estate, and by 
the heirs as their individual property, derived by inheritance from another 
ancestor, the assignee of the party insured. Following Timmons v. Bonner, 
58 Tex., 555, and other authorities cited. Heirs of Edwards v. Mounts, 398. 

14. One desiring tocontest an application for letters of administration in 
the probate court may be required to state his interest in the estate, which 
requirement must be made by exception in limine, taken to his appearance, 
and the exception can form no part of the inquiry after issue joined upon 
the merits, Newton v. Newton, 511. 

15. Ina contest for letters of administration on appeal in the district 
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ESTATES OF DECEDENTS — continned. 









court, the case is tried de novo; the original applicant may, as in the court 
below, except to the right of the contestant to oppose the application fo, 
letters, and require a statement of his interest before going to trial, Qp 
this issue evidence may be heard, and upon proper pleadings, regardlegg of 
the action of the court below or the proceedings there, or what the tran- 
script might disclose as to the contest there. Id. 

16. On astatement of interest in the district court by the contestants the 
original applicant for letters may except to the want of certainty in the 
statement, or, by requiring proof, have the issue of interest settled before 
going to trial on the merits, but cannot on motion dismiss the appeal. Jd 

17. An allowance was made to a widow from the estate of the deceaged 
husband in 1855 in lieu of homestead. In 1880 her claim to an unpaid bal. 
ance of such allowance was resisted by creditors of the estate, who pleaded 
an agreement between the creditors, the administrator and the widow, that 
she should be permitted to retain and appropriate assets in her hands, which 
she did appropriate, in lieu of the allowance, and that she abandoned al] 
claim to the unpaid balance. Held: 

(1) That the facts stated constituted a good defense to the claim, 

(2) That the claim was astale demand. Tiebout v. Millican, 514, 

18. When the son and heir, being next of kin to the deceased, knew 
of the application and appointment of another person as administrator of , 
his deceased mother’s estate, and consented by his silence for the period. 
of two years to the appointment of such other as administrator, the heir in 
the first place having been appointed temporary administrator, and failed 
to give bond, there was no error in the refusal of the court to remove the 
administrator and appoint the heir in his stead. Mayes v. Houston, 690. 


ESTOPPEL. See ATTACHMENT, 2. JUDGMENTS, 16. TRESPASS TO TRY TITLE, 7, 






















1, In 1858 parties owning land on contiguous surveys took possession of 
their respective tracts, leaving a lane one hundred yards wide between their 
fences; the boundary, as claimed by one of the parties, being a line running 
through this lane and terminating opposite a spring called for in the field 
notes. The lane was afterwards, by mutual consent, reduced in width to 
forty feet, by both parties moving their fences towards the center of it, the 
line from opposite the spring still running through it. In 1874 a surveyor 
ran a divisional line for the claimants, when one of them, whose fence was 
found to be over the line thus established, withdrew his fence to the line 
then run, where it remained until 1880, when suit was brought by the other 
party against the vendee of him who had moved his fence to establish that 
line. Held: The facts sufficiently established an acquiescence in the bound- 
ary line fixed in 1874 to estop the plaintiff from disavowing and holding up 
to a different line. Davis v. Smith, 18. 

2. A judgment, though rendered in pursuance of a parol agreement of 
compromise, by which one party was to obtain the judgment and was after- 
wards to couvey a portion of the land to those against whom it was ren- 
dered, cannot be set up in estoppel by one claiming under the judgment 
‘against those whoset up the parol agreement, claiming in privity with the 
adverse party in an independent proceeding. The judgment was not void, 
and could only be attacked by adirect proceeding begun for that purpose. 
Frisby v. Withers, 184. : 

8. When the transfer of a land certificate is made in terms amply suff- 
cient to convey to the purchaser all present and future right of the original 
grantee, then the patent, when issued in the name of the grantee, inures 
to the benefit of the assignee, and he acquires the legal title to the land by 
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ESTOPPEL — continued. 
estoppel. To this rule there may be an exception when rights are asserted 
by a subsequent purchaser of the certificate from the original grantee with- 
out notice. Satterwhite v. Rosser, 166, 


EVICTION. See VENDOR AND VENDEE, 1. 


EVIDENCE. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 3, 9. BILL OF 
Exceptions, 3, 4. County Lanps, 3. Homesteap, 6. JvupGMENTS, 8. 
PLEADING, 3, 4. PRACTICE IN SUPREME CouRT, 6, 7. TRESPASS TO TRY 
TITLE, 4. 

1, In a suit against an administratrix to recover money alleged to have 
been collected for plaintiff by her intestate, and not paid over, the plaintiff 
will not be permitted to detail in evidence the transaction between himself 
and the intestate, which it was claimed resulted in an agreement between 
them that the deceased should collect the money and apply it to the pay- 
ment of a note in his hands for collection against the plaintiff. Heard v. 
Busby. 13. 

2. It is proper to ask a witness on a cross-examination any question that 
may be pertinent to the matter to be decided by the jury; and any fact to 
show a bias in the evidence of the opposite party is admissible whether 
the same be offered by the examination in chief or on cross-examination. 

, Evangich v. G., C. &S. F. Ry Co., 24. 

| 8. This rule is not confined to such questions as will show bias of the 

witness; for the purpose of showing this or falsity in his main statement, 

a witness may be examined upon collateral matters; but it extends to an 

examination into all matters connected with the res geste. Id. 

4, On a cross-examination inquiry may be made into the situation of the 
witness in respect to the parties and to the subject of litigation,— his in- 
terest, his inclinations and prejudices, his means of obtaining a certain and 
correct knowledge of the facts about which he testifies, the manner in 
which he uses those means, his power of discernment, memory and de- 
scription, may be fully investigated and ascertained. Jd. 

5. While the rule that only such evidence as is relevant to the matter in 
issue is admissible applies to the cross-examination as well as the examina- 
tion in chief of a witness, it is not applied with the same strictness toa 
cross-examination. Id, 

6. Any fact which bears on the credit of a witness is a relevant fact; 
and this whether it goes to his indisposition to tell the truth, his want of 
opportunity to know the truth, his bias, interest, want of memory, or other 
like fact. Id. 

i. One against whom a judgment had been rendered on service of process 
by publication applied, under art. 1373, within proper time, for a new trial, 
and obtained it, but after the former plaintiff's death, whose wife, as execu- 
trix, was made defendant. The deceased plaintiff had testified on the former 
trial, and his evidence then given was offered on the second trial. Held; 

(1) The former evidence was admissible on the second trial, notwithstand- 
ing defendant, who had been cited by publication, was not actually present 
in person or by counsel. 

(2) The evidence of the deceased plaintiff on the former trial being admis- 
sible, and tie reason of the statute which excludes one party from testifying 
in regard to transactions with another party “who is dead ceasing, the 
adverse party, also, was a competent witness, 

(3) After the new trial was granted the burthen of proof did not rest as 
it would after new trial of a cause in which both parties were present. The 
new trial under the statute after judgment, on service by publication, is not 
VoL. LXI — 47 
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EVIDENCE — continued. 
alone to be a trial of the old cause of action, but a trial on the allegations of 
the petition for new trial and the answer thereto. In this new proceeding 
the former defendant becomes a quasi plaintiff; the burthen of proof rests 
on him, and he must show prima facie that the former judgment was wrong, 
O'Neill v. Brown, 34. 

8. Under the laws in force in the Mexican states in 1813, an « open 
will” was required to be executed before a public escribano or notary and 
three witnesses, inhabitants of the place. If the testator was blind, five 
witnesses were required; if there was no escribano, five witnesses of the 
place were requisite, unless they could not be had, in which event the wij] 
could be executed before three inhabitants of the place. Ina suit brought 
against parties who had been in possession and paying taxes since 1§33, 
the defendants offered parol evidence of the former existence of a will, exe. 
cuted before a notary, with two witnesses, in 1813, which was in the proper 
archives, but had been lost or destroyed, and which devised the land in 1813 
to defendants’ ancestor. Held: 

(1) That after so great a lapse of time, in favor of a claim so continuously 
asserted with possession, all such facts will be presumed to have existed ag 
would legalize the act of the notary and two witnesses, if, as matter of law, 
they could attest a will. 

(2) The instrument, designated as a will, was one which was described, 
by a witness who had seen it before its loss, as reciting that the maker, 
“not having any children by his wife,” had adupted the party (who was 
the ancestor through whom defendants claimed) as his only heir. Held, 
that whether the instrament was an act of adoption, which could assuredly 
have been executed by a notary and two assisting witnesses, or asa will, 
proof of its contents should have been permitted to go to the jury, under 
all the facts referred to in the opinion. 

(3) The contents of the instrument should have gone to the jury, if for 
no other purpose, than to show the boun Jaries to which the law would apply 
the adverse possession of defendants. Ortiz v. De Benavides, 60. 

9. Evidence was admitted, in a suit brought by plaintiff for a breach of a 
written contract entered into between himself and the defendant, of the 
plaintiff's verbal declarations in regard to the subject matter of the contract 
before its execution, with a view of attaching by parol new conditions 
to the written contract. This evidence was afterwards excluded by the 

court. Held: 

(1) The practice of permitting illegal evidence to go to the jury, and after- 

yards endeavoring by oral or written directions to divert their minds from 
its consideration, is one that should not be encouraged, 

(2) When illegal evidence, objected to, is from any cause heard by the 
jury, the court should by written instruction distinctly call their attention 
to it and expressly direct them to disregard it. McCauley v. Long & Co., 14, 

10. Certified copies are only admissible when the records themselves are 
admissible in evidence. Evitts v. Roth, 81. 

11. In an action to recover damages for a trespass vi et armis, the decla- 
rations of the plaintiff, made to a medical man io answer to inquiries as to 
his physical condition after the alleged injury, are admissible in evidence, 
though the physician may not have been employéd as such. So, also, are 
his declarations, under like circumstances, as to his sensations and suffer- 
ings from the violence inflicted. Newman v. Dodson, 91. 

12. But the declarations of the injured party, made under like circum 
stances, but not at the time of receiving the injury, as to the person by 
whom and the weapon with which the injury was inflicted, would be imad- 
missible in evidence, Id, 








EVIDENCE — continued. 















13. The opinion of a physician is admissible in evidence as to the condi- 
tion of another’s health, whether that opinion is in part founded on the 
declarations of the party or not. Id. 

14. See opinion for facts under which the introduction in evidence of 
the papers of another cause, though irrelevant to the main issue, was 
not error when introduced in rebuttal to evidence already allowed to be 
introduced by the adversary. Id. 

15. When a cause is decided by the judge without the intervention of a 
jury. and there is evidence enough to justify the finding, the admission 
of illegal evidence is no cause for reversal. Schleicher v. Markward, 99. 

16. Entries in an execution docket are, under the Revised Statutes (art. 
2332), a record; certified copies thereof are admissible in evidence. Id. 

17. All transfers of land certificates on file in the general land office 
are, under the fourth section of the act of June 2, 1873, archives of that 
office, and certified copies thereof are admissible in evidence as the orig- 
inals would be. Parker v. Spencer, 155. 

18. The object of the statute (R. S., 4794) was to relieve the plaintiff from 
proving a trespass when the defendant had answered to the merits, but it 
was never intended to relieve the plaintiff from the necessity of showing 
title in himself to the land he may seek torecover. Cook v. Dennis, 246. 

19. In trespass to try title the plaintiff read from the original field notes 
of the surveyor, made out in the English language, which contained the 
courses and distances in meandering a stream which bounded the survey, 
and which were translated into the grant, which was ‘n the Spanish lan- 
guage. The date of the survey, as shown by those field notes, was five 
months before the extending of the title, and before an order of survey 
issued. Held, that the commissioner for extending titles, having recognized 
and acted on the survey, the evidence was admissible if it tended to a more 
certain identification of the land embraced in the grant. Id. 

20. See statement of case for an agreement of counsel which did not have 
the effect to preclude the appellant from objecting to the relevancy and 
sompetency in evidence of a benefit certificate issued by the supreme coun- 
cilof the American Legion of Honor. Supreme Council of A. L. of H. v. 
Anderson, 2%. 

21. A benefit certificate issued by the supreme council of the American 
Legion of Honor was described in a petition filed to recover on it asa 
certificate by which the supreme council bound itself to pay plaintiff on the 
death of her husband the full sum of five thousand dollars. The instrument 
offered in evidence as the certificate was the obligation to pay a sum not 
to exceed five thousand dollars, subject to certain provisos and conditions 
contained therein. Held, that the variance was fatal, and the instrument 
should not have been admitted in evidence under the allegations of the 
petition. Jd. 

22. In a suit upon such a benefit certificate against such supreme council, 
brought by the surviving wife of a deceased member, when it did not prom- 
ise to pay any specific amount, but asum not to exceed five thousand dol- 
lars, on certain conditions, the existence of which could be determined by 
the books, vouchers and official papers of the defendant, it was not obliga- 
tory on the plaintiff to show by his pleadings and evidence just what sum 
he was entitled to recover; but if the books and papers of the defendant 
revealed that plaintiff was entitled to a less sum than five thousand dol- 
lars, the defendant, being in possession of the only source of accurate 
knowledge, should set that fact up in defense, Id. 

23, A parol agreement, contemporaneous with the execution of a deed, 
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EVIDENCE — continued. 
inconsistent with its provisions, is not admissible in evidence. Bombargep 
v. Morrow, 417. 
24. In an action for injuries caused by an alleged failure of duty on the 
, part of the defendant, when the failure of duty and the injuries are shown 
by the plaintiff, and there is nothing that implies that he brought the injury 
on himself by his own negligence, then the burden of proof is on the Fr 
defendant to prove that the plaintiff was guilty of such negligence, Op 
the other hand, when the plaintiff's own case exposes him to suspicion of 
negligence, then he must clear off such suspicion. Dallas & W. Ry Co, y 
Spicker, 427. 

25. In a suit for damages by the wife and mother for the wrongful kill. 
ing of the deceased, evidence showing the ability of the deceased, had he 
lived, to render pecuniary aid to his wife and mother, is proper. Jd, 

26. In a suit for slander the defendant was charged with having said, 
** She (meaning plaintiff, Sue Jennings) was kept all last year by the son of 
a widow;” and after stating in the petition that Bettie Lyons was a lewd 
girl, the petition charged that defendant had said, ‘‘ We have got another 
woman in the same house (meaning plaintiff), just like that girl” (mean- 
ing Bettie Lyons). A witness on the trial was permitted to state that he 
heard defendant say, ‘* Sue Jennings was kept last year by the son ofa 
widow woman,” and also, ‘* We have another girl on the place just like 
the one we had last year,” it being shown that plaintiff was the only 
young woman living there. Held, that the evidence was admissible, Zeliff 
v. Jennings, 458. 

27. In an action for slander, evidence of the repetition by defendant of the 
slanderous words, after the institution of the suit, is admissible to show 
the malice of the speaker in using the words constituting the basis for the 
action. Id. 

28. When defamatory language other than that made the basis of an action 
is admitted in evidence, it is error not to instruct the jury that it can only 
be considered for the purpose of showing malice in the speaker, anda 
wanton and deliberate purpose to injure, in order to recover exemplary 
damages for speaking the words on which the action was grounded. Id, 

29. In an action for damages for injuries received from being struck bya 
locomotive, evidence that the plaintiff was thrown by the blow into a diteh, 
the water in which was deep enough to drown a man, is admissible, as 
immediately connected with the manner of the infliction of the injury 
charged, and no specific averment in regard either to the ditch or water was 
necessary to authorize its introduction. J. & G. N. R’y Co. v. Brett, 483, 

30. So, also, when reimbursement by way of damages of the amount ex- 
pended in medicines and for medical attendance is claimed, a gen ral state- 
ment of the amount by a witness may be made, and it is no ground of objec- 
tion to his testimony that each item, such as the number of visits made by the 
medical attendant, or the articles of medicine purchased, were not proved, 
This the defendant could examine the witness about if he desired. Id. 

81. The plaintiff in opening his case is not bound to do more than 
introduce enough evidence to make a prima facie case for recovery; he 
may strengthen his case by other evidence after it has been attacked by his 
adversary. Hence, when, in a case of trespass to try title, after the defend- 
ant, whose deed had been attacked as a forgery, had made a prima facie 
case of its genuineness, and the plaintiff had introduced evidence im re 
buttal, showing that the grantor in the deed was not at the place where it 
purported to bear date at that time, the defendant was properly permitted 
to show by other witnesses that the grantor was at that place at the time 

















EVIDENCE — continued. 

the deed bore date, and to strengthen his case by other evidence. Such 
practice is not violative of rule 31 of the district courts. Mahan v. Wolf, 
488. 

82. In a suit against two, as partners, to recover an amount alleged to 
be due on account of checks on the plaintiff drawn by one of the firm 
after its dissolution, under authority from the late partner to settle the firm 
debts, and which checks were paid by the plaintiff, held, that in the absence 
of a plea under oath denying the authority of the drawer of the checks to 
bind the firm. they are admissible in evidence against both defendants, and 
their admissibility is not affected by the fact that they were signed alone by 
the member who had authority to settle the debts, Bradford v. Taylor, 
508. 

83. The rule of evidence above stated is not varied by the fact that the 
member of the late firm whose name did not appear on the checks denied 
by plea under oath the existence of the partnership when the checks were 
drawn ; the averment made by the plaintiff's pleading being, that the checks 
were drawn, and the money obtained to pay the debts of the firm, under a 
power existing after the dissolution of the partmership. Id. 

84. The production of the checks by the plaintiff, who was a banker, and 
on whom they were drawn, was, under the state of the pleading, suffi- 
cient evidence of the request of both partners to pay the money to the 
holder of the checks, and of its payment. But the presumption, unexplained, 
would be, that the checks were paid out of deposits made by the drawers, 
or in satisfaction of a debt due from the banker. Id. 

85. The action of the court below in permitting a witness, recalled to the 
witness stand (after his examination by both parties), for the purpose of lay- 
ing a predicate for his impeachment, to be again examined, will afford 
no cause for reversal, unless it is shown that the discretion of the court 
which permitted this to be done operated to the prejudice of the complain- 
ing party. Marz v. Lange, 547. 

36. In a suit to recover the value of second-hand clothing, it was not 
error to exclude the testimony of a witness as to the relative value of 
new and second-hand goods, when the witness stated that he was a dealer 
in new goods only and had no knowledge as an expert as to the value of 
second-hand clothing. J. & G. N. R’y Co. v. Nicholson, 550. 

87. In such a suit a question asked a witness as to ‘‘ what per cent. was 
lost on goods by being used, or the value of second-hand goods,” was 
properly excluded as too general. Id. 

88, All evidence regarding conversations between contracting parties, 
which afterwards resuited in a written contract clear in its terms, is inad- 
missible for the purpose of giving such contract a meaning different from 
that which the written words import, unless fraud, accident or mistake in- 
tervened and prevented the use of such language as was intended to convey 
the real meaning and intention of the parties, in which event it may be 
shown. Bruner Bros. v. Strong, 555 

89. The record showing a conviction of the husband, on his plea of guilty, 
toa charge of having assaulted the wife, cannot be used in evidence in a 
divorce suit by the wife against the husband. It is excluded by art. 2863, 
Revised Statutes. Endick v. Endick, 559. 

40, The examination of a party to a suit by written interrogatories is 
made as would be the examination of any other witness, except that a lead- 
ing question may be put. A railway company was sued for damages for 
personal injuries alleged to have been inflicted through the negligence of the 
company’s employees. The defendant, interrogating the plaintiff by written 
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EVIDENCE — continued. 
interrogatory, asked, ‘‘ Describe minutely how the accident occurred; was jg 
not your own fault and negligence?” Held: 

(1) Since under the statute the evidence of a party to a suit is to be re. 
ceived or rejected by the same rules as would the evidence of any other 
witness, the question was improper. 

(2) The plaintiff's failure to answer it would not justify the court in 
charging the jury thit they must take pro confesso an answer most favorable 
to the party asking the question. 

(3) The question was objectionable as calling ‘for the opinion of the wit- 
ness instead of for facts, which facts should be submitted to the jury, for 
them to find the existence of negligence vel non under a proper charge, 

(4) The following cases, bearing on the subject, cited and reviewed: 
Crofut v. Brooklyn Ferry €o., 36 Barb., 201; Teall v. Barton, 40 Barb, 143; 
Bryant v. Glidden, 39 Me., 460; Otis v. Thom, 23 Ala., 472; Livingston », 
Cox, 8 Watts & Serg., 62, and Weaver v. Ala. C. M. Co., 35 Ala., 183. 
& T. C. R’y Co. v. Reason, 613. 

41. Testimony in a suit involving title to property, offered for the purpose 
of showing that, though the consideration passed from one party, title 
thereto was made under his direction to another party, for the purpose of 
hindering, delaying or defrauding the creditors of the party who paid the 
consideration, is inadmissible, when the deed was never attacked by the 
creditors, when it was not shown that any creditor was delayed or hindered 
by the transaction, and when no creditor is before the court complaining 
of it. Claybrooks v. Kelly, 634. 

42. Evidence in defendant's behalf of fraud in the acquisition of title by 
plaintiff, or that his title had failed on account of a sale made to an inno- 
cent purchaser without notice, may be admitted in trespass to try title 
under the plea of not guilty; under that plea any other defense that will 
prevent the plaintiff's recovery may be heard, except that based on the 
statute of limitations, which must be specially pieaded. McKamey vy. 
Thorp, 648. 


EXAMINATION OF WITNESSES. See Depositions, 3. EvipEnce, 2-6, 35, 37. 


EXCEPTIONS. See BILL oF EXCEPTIONS. PLEADING, 4,5. PRACTICE IN Dis 
TRICT CouRT, 3. 

1. Though a pleading for want of specific averments may be bad on 
special exception, yet if it states, though in terms too general, a cause of 
action prima facie, an exception to it which fails to point out specifically 
the defect in the pleading should be overruled. See opinion for aa illustra- 
tion of this rule. Gulf, W. 7. & P. Ry Co. v. Montier, 122, 

EXCESSIVE DAMAGES, See Damages, 3, 8, 17. 
EXECUTION. 

1. In a proceeding under the statute to try the right of property a 
claimant’s bond was executed, and on a trial the property was adjudged 
to be subject to the levy; judgment was rendered requiring the property to 
be returned, and for execution. The property levied on consisted of 4 
sorghum mill and evaporator, which were so heavy as to require wagons to 
remove them. Held, that a tender, by the claimant, of the property back 
to the officer, which was at that time not visible to the parties. but ten or 
fifteen miles removed from where the tender to return it was made, did not 
constitute such a return of the property as is contemplated by the statute. 
For facts on which the opinion is based see statement of case, Edwards v. 
Connolly, 30. 
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EXECUTION — continued. 


2. An execution issued in 1881, under which property was levied on and 
sold as the property of the judgment debtor, recited the rendition of a judg- 
ment on April 12, 1867, in favor of G. against 8. C. and H., ‘‘ executors of 
the will” of the judgment debtor, and commanded the sheriff to make 
the money out of the property of those who were styled executors. Heid: 

(1) The judgment did not support the execution, since it did not refer to 
that judgment as the authority for its issuance. 

(2) If the judgment debtor was in fact dead, and the judgment against 
him had been revived against S. C. and H., as executors of his will, such 
judgment should have been shown. 

(8) Even if such revived judgment had been shown, it would not have au- 
thorized the issuance of execution against the property of the deceased in 
the hands of executors, unless it was further shown that this was author- 
ized by the judgment of revivor, or that, under the terms of the will, the 
executors were authorized to administer the estate free from the control of 
the probate court. 

(4) But if all these things had been shown, the sale of the property of 
the deceased would have passed no title, for the execution did not direct 
its seizure or sale, but that of the executors. Hart v. McDade, 208. 

8. A creditor may sell under execution the undivided interest of the judg- 
ment debtor in one of several tracts of land, in all of which the debtor owns 
an undivided interest with the same tenant in common, Aycock.v. Kim- 
brough, 543. 


EXECUTION LIEN. See INNocENT PURCHASER, 5. 
EXECUTION SALE. See Execution, 2. RESULTING TRUST, 1. 
EXECUTORS AND ADMINISTRATORS. See ESTATES OF DECEDENTS, 2. 








EVIDENCE, 1. GUARDIAN AND WARD, 1. JUDGMENTs, 12. 

1. A will appvinted executors and contained a request that they should 
serve until the testator’s son became twenty-one years old. Held, that such 
a clause cannot be construed into an appointment of the son as executor 
when he should become twenty-one years old, Frisby v. Withers, 134. 

2. On the death or resignation of the executors named in a will, when an 
administrator de bonis non with the will annexed is appointed, he may ad- 
minister the estate in accordance with the will, under orders of the proper 
court, but cannot exercise any of the discretionary powers conferred by 
the will on the executors. Jd. 

8. A will was probated in 1854; executors acted under it until 1860, and in 
1871 an administrator with the will annexed joined in a deed with the 
surviving widow of the deceased, in a conveyance to one of the heirs of 
land belonging to the estate in satisfaction of a debt due from the testator, 
the deed reciting that it was made “by virtue of authority contained in 
the will.” No order of court was shown. In a suit begun in 1881 by those 
claiming under the deed, held: 

(1) While the administrator, as such, had no authority to make such con- 
veyance, yet both he and the surviving wife having an interest in the land, 
which it must be presumed was community property, the deed prima facie 
passed the title. 

(2) It conveyed at least the interest in the land of the administrator, who 
was a distributee under the will, and of the widow, and this interest was 
sufficient to maintain an action for the land. 

(8) Though the land was located in Texas, no administration ever having 
been granted in this state, it will be presumed after so great a lapse of time 
- that no necessity for it existed. Id. 
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EXECUTORS AND ADMINISTRATORS — continued. " 
4. When the son and heir, being next of kin to the deceased, knew of the 
application and appointment of another person as administrator of his de- 
ceased mother’s estate, and consented by his silence for the period of two 
years to the appointment of such other as administrator, the heir in the 
first place having been appointed temporary administrator and failed to give 
bond, there was no error in the refusal of the court to remove the adminig- 
trator and appoint the heir in his stead. Mayes v. Houston, 690. 


EXEMPLARY DAMAGES. See DamaGes, 7. MALIcious PROSECUTION, 1, 
PLEADING, 5. SLANDER, 9. TELEGRAPH COMPANIES, 2. 


EXEMPTIONS, See AssIGNMENT FOR BENEFIT OF CREDITORS, 1, 2, 
EXPERTS. See EvIpENcE, 36. 

FEES. See SuRVEYorR’s FEEs. 

FELLOW-SERVANTS. See NEGLIGENCE, 11-14. 

FEMES COVERT. See HusBanp AND WIFE. MARRIED WoMEN. PLEADING, 8, 
FICTIONS. See Trespass To Try TITLE, 6. 


FIELD NOTES. See Notice, 1. Patents, 4. SuRveyor’s Fers, Trespass To 
Try TITLE, 3. 


FINAL JUDGMENTS. See APPEAL, 2, 3. 

FIRE. See Damaaes, 14-16, 

FORCED SALE. See Execution, 2. HoMEsTEAD, 7. 
FORECLOSURE. See Deep or Trust, 3-5. Liens, 1. MortGaaes, 2, 
FORFEITURE. See VENDOR AND VENDEE, 4, 5. 

FORGED DEED. See EVIDENCE, 31. 

FORMS OF PROCEDURE. See Trespass To Try TITLE, 6. 
FORNICATION. See SLANDER, 4. 


FRAUD. See ADVANCEMENT, 1, 2. ASSIGNMENT FOR BENEFIT OF CREDITORS, 
14. DEED, 3. JUDGMENTS, 17. LIMITATIONS, 2, 3, 20. PLEADING, 5, RAISED 
CHECK, 1. RESULTING TrusT, 1. SEPARATE PROPERTY, 4. TRESPASS TO 
Try TITLE, 5, 7. 

t. Equity, it seems, will also relieve on the ground of fraud, when be- 
tween parties to a conveyance, absolute in its terms, there was an agree- 
ment that the grantees would hold the property conveyed in trust for the 
grantor during his life.— the fraud consisting in the violated promise, and 
the presumption that but for such promise the grantor would have inserted 
in the deed the substance of the parol agreement. dott v. Kaiser, 665. 

2. As between a donor and one not sustaining to him any fiduciary or con- 
fidential relation, equity will not set aside a voluntary deed, however im-’ 
provident its terms may be, if free from the imputation of fraud or undue 
influence, and if it was freely executed by the donor, with a knowledge 
of all the facts essential to a full and free exercise of his judgment and 
will. Id. 

3. Whenever a person of sound mind, and capable of contracting, delib- 
erately executes an instrument in writing, conveyitig property to another, 
the language and iegal effect of which are fully known to him at the time, 
he must be held to have intended to do what the instrument declares, un- 

less by the fraud of the other party, which may consist in a promise by the 

grantee to do or not to do, to suffer or not to suffer, in reference to the 
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FRAUD — continued. 
grantor, or in reference to the subject matter of the contract, something 
which the grantee afterwards refuses to perform or permit, whereby the 
grantor is induced to omit something from the writing, which, but for such 
fraud, would have been inserted. Jd. 


FRAUD ON JURISDICTION. See JurRIspICcTION, 6, 7. 


FRAUDULENT CONVEYANCES. See ASSIGNMENT FOR BENEFIT OF CRED- 
~ — TORS. 

1. If asale be made with intent on the part of the seller to hinder, delay 
or defraud creditors, and that intent was known to the purchaser, or could 
have been known by the use of ordinary diligence, the sale is void, though 
made for a good an! valuable consideration. Traylor v. Townsend, 144. 

2. The word *‘ notice” as used in art. 2465, Revised Statutes, which article 
provides that the title of a purchaser for a valuable consideration shall not 
be affected unless it appears that he had notice of the fraudulent intent of 
the vendor, etc., must not be understood as restrictive to actual notice. 
He is charged with notice of every fact he could have ascertained by a 
proper use of the knowledge he actually possessed. Actual knowledge need 
not be proved if the purchaser had the means of knowing the fraud by the 
use of reasonable diligence, Jd. 

8. On an issue of fraud in making a transfer of goods, the court, which 
had already instructed the jury that the purchaser must have knowledge of 
the fraud to avoid a fraudulent conveyance, but had not defined what con- 
stituted such knowledge, gave the following charges in substance at the 
request of the party alleging,the fraud: 

(1) That such knowledge would avoid the sale, though the purchaser had 
paid a valuable consideration. 

(2) That such knowledge would avoid the sale, though the vendee had no 
fraudulent intent in making the purchase. 

(8) That the sale with such notice was void as against the rights of cred- 
itors. 

(4) That it would be avoided under such circumstances, though the only 
motive of the purchaser in buying was to get cheap goods. 

(5) That actual knowledge of the fraud on the part of the purchaser was 
not necessary to set aside thesale. Held, the charges did not all contain the 
same principle defined in different language, and though it would have been 
better to have given the substance of all in one connected charge, they were 
not subject to the objection (under the circumstances of the case) of giving 
undue prominence to any one principle of law. Id. 

4, A charge to the effect that ‘‘if a debtor in failing circumstances sells 
his property for a fair consideration with the expressed purpose of apply- 
ing the proceeds to the payment of his debts, and that is known to be his 
intent by the purchaser, such sale is not illegal and void,” was given ina 
case involving the validity of a sale made by a merchant of his entire 
stock of goods, which were paid for by taking negotiable notes. Held, that 
giving the charge was error, because the law will not allow a purchaser 
to enable an insolvent debtor to evade his creditors by giving money or 
negotiable notes which cannot be reached by legal process, for his visible 
property, which might be subjected to the payment of his debts. Seelig- 
son v. Brown, 180. 

5. Testimony in a suit involving title to property, offered for the purpose 
of showing that, though the consideration passed from one party, title 
thereto was made under his direction to another party, for the purpose of 

hindering, delaying or defrauding the creditors of the party who paid the 
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FRAUDULENT CONVEYANCES — continued. 
consideration, is inadmissible, when the deed was never attacked by the 
creditors, when it was not shown that xny creditor was delayed or hindered 
by the transaction, and when no creditor is before the court complaining of 
it. Claybrooks v. Kelly, 634. 

6. Pending a suit for divorce, the wife, when asserting her claim for ali- 
mony, is, within the meaning of the statutes prohibiting fraudulent con. 
veyances, to be deemed a creditor. Following Feigley v, Feigley, 7 Maryland, 
and other cases cited. Lott v. Kaiser, 665. 

7. Sound public policy, it seems, should require that a fraudulent grantor, 
who conveyed his property before contracting debts, for the purpose of 
shielding it from liability to future creditors, when in fact the real purpose 
of the deed, as between the parties, was not to divest the grantor of bene- 
ficial interest, should not receive the aid of the courts of the country 
against his grantee. Id. 


GARNISHMENT. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 7. CORPORA- 
TIONS, 1. HOMESTEAD, 7. 

1, After the adjournment of the term at which a judgment is rendered 
against a garnishee, he cannot have, in an independent proceeding, an in- 
junction to prevent the enforcement of the judgment, except upon facts 
which show the clearest and strongest reasons for the interposition of a 
court of equity. It is not sufficient to show that injustice has been done, 
He must show that the judgment resulted from no negligence on his part; 
that he had a meritorious defense, and had used diligence, and was pre- 
vented from making his defense by the fraud, accident or acts of the oppo- 
site party, wholly unaffected by any fault or negligence of his own. Nevins 
v. McKee, 412. 

2. Except in a case in which an original attachment has issued, a writ of 

garnishment can issue only when the debt sued for is due. Brown & Co. v, 
Chancellor, 437. 


GENERAL LAND OFFICE. See EvipENnce, 17. Notice, 1. REGISTRATION, 1, 


GIFT. See ADVANCEMENT, 1, 2. ComMMUNITY PROPERTY, 5. DEED, 5. Liwta- 
TIONS, 24. SPECIFIC PERFORMANCE, 1. 

1. As between a donor and one not sustaining to him any fiduciary or 
confidential relation, equity will not set aside a voluntary deed, however 
improvident its terms may be, if free from the imputation of fraud or un- 
due influence, and if it was freely executed by the donor, with a knowledge 
of all the facts essential to a full and free exercise of his judgment and 
will. Lott v. Kaiser, 665. 

GRACE. See Promissory NorTEs, 1, 2, 4. 


GRANT. See Trusts, 1. 

1. Whether a grant is so defective in description of the land as to make it 
void for this reason may, in a given case, be matter of law, to be determined 
by the court, while in another case it would be matter of description for 
the jury. Frisby v. Withers, 134. 

2, Where a grant called for the falls by a river, and for the corner of 
another grant, without finding one of which the grant could not be located, 
but either being found, it could then be identified by the other calls, its 
identification is a question of fact for the jury. Jd, 

GRATUITY. See DonaTION CERTIFICATE. 


GUARANTY. See VENDOR AND VENDEE, 2, 

















-GUARDIAN AND WARD. 

1, A plaintiff sued as the qualified guardian of the persons and estates of 
minors an independent executor, alleging that all the debts had been paid, 
and that the executor had for years been using the money of the wards 
for his own benefit. Held: 

(1) That the district court had jurisdiction. 

(2) If the purpose of the suit had been only to protect the property of the 
wards against the improper conduct of the executor, the jurisdiction would 
have been in the probate court. Jerrard v. McKenzie, 40. 


flEADRIGHT. See PRE-EMPTION. 3. 


HEIRS. See ALIENS, 2-8. COMMUNITY PROPERTY, 3. DESCENT AND DISTRIBU- 
TION. DONATION CERTIFICATE. EsTATES OF DECEDENTs, 13, 18. Homs- 
STEAD, 1, 3. PARTIES, 2. 


HOMESTEAD. See Community Property, 1. DamaGes, 14. Non-svurt, 1. 
PRE-EMPTION, 2. SEPARATE PROPERTY, 7. 

1. The rent of the homestead, which does not fall due until after the death 
of the father (the land on which the homestead is established belonging to 
the children), constitutes no part of the estate, but belongs to the children 
free from the claims of creditors. Porter v. Sweeney, 213. 

2. The courts cannot engraft upon the statute of limitation an exception 
which would prevent it from running against the head of a family in ref- 
erence to property which is in legal effect the homestead. To do so would 
do violence to the settled rules of law, and limitation runs in such a case, 
there being nothing to exempt the homestead from its operation. . Smith v. 
Uzzell, 220. 

8. When the statutory bar, as affecting the homestead property, is com- 
plete as against the husband and the children who inherited the fee from 
the deceased father, the surviving widow cannot enforce a homestead right 
which has no estate to support it. Id. 

4. A., an unmarried man, having a fee simple interest of one-third in 
the property on which he resided, acquired by purchase from one of his 
step-children, which at the time was incumbered with a trust deed exe- 
cuted by the vendor and the other heirs, and who had also a life estate in an 
undivided one-sixth of the property inherited from his wife, entered into a 
written contract with B., on March 15, 1577, by which he conveyed and re- 
leased to B. all his interest, in consideration that B. should buy the property 
when sold under the trust deed, and then convey it to A. for the same 
amount B. might pay for it. B. purchased at trust sale and took notes from 
A, secured by trust deed for the amount he had bid and paid, The property 
was sold to a third party under that second deed of trust, A. still residing 
on it. In asuit brought by the last purchaser against A. for the property, 
held: 

(1) The title of A. passed by his contract with B. stipulating for a convey- 
ance to A. for the amount B. might be required to pay at the first trust sale. 

(2) The agreement of March 15, 1877, the subsequent purchase by B., and 
his compliance with its terms, vested in A. under the deed which he re- 
ceived, a title which rendered the property subject to sale in satisfaction of 
the notes given by A.. bereft of all homestead claim. 

(3) The agreement of March 15, 1877, was not in violation of sec. 50, art, 
16, of the state constitution. 

(4) No mortgage or other lien was intended to be given by the instrument 
of March 15, 1877. 

(5) A mortgage is a security for a debt, while a conditional sale is a pur- 
chase for a price paid or to be paid, to become absolute on a particular 
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HOMESTEAD — continued. 




















event, or a purchase accompanied by an agreement to resell upon particular 
terms. 

(6) Sec. 50, art. 16, of the constitution imposes a restriction on the power 
of the husband to sell the homestead only when he is a married man, and 
in such case a sale cannot be made without the wife’s consent given in the 
manner prescribed by law. 

(7) 1f the owner of a homestead be an unmarried man he may sell the 
homestead as he may any other property; and it is ordinarily true that he 
who has unrestricted power to sell may mortgage. 

(8) The contract of March 15, 1877, was not in violation of the last clause 
of the constitution above referred to, which provides that “all pretended 
sales of the homestead involving any condition of defeasance shall be 
void.” The word pretended has reference to feigned. and not to real, sales, 

(9) The constitution does not prohibit a sale of the homestead, made with 
an agreement whereby the vendor may re-acquire the title. 

(10) A defeasance carries with it the idea of nullity; it is described ag 
veing a condition annexed to a deed, which, being performed, the deed ig 
rendered null. 

(11) The purchaser at the second trust sale, the proceedings being regular, 
acquired title. Astugueville v. Loustaunau, 233, 

5. Under the probate law of 1848 the homestead was subject to partition 
after the death of the husband, the wife surviving, when the estate was 
solvent. Jergens v. Schiele, 255. 

6. When the judgment of a court of competent jurisdiction has deter- 
mined the relative interests of the parties to a suit, involving the title to 
land, such judgment is conclusive in a subsequent proceeding between the 
same parties for partition, as to the amount of their respective interests, 
The fact that the wife, claiming homestead rights in community property 
affected by the judgment, was not made a party to the former suit, to 
which her husband was a party (she having no homestead rights that could 
have defeated the action), constitutes no reason why the former judgment 
should not be used in evidence in proceedings for partition. /d, 

7%. The surviving wife, though without children, is entitled to the protec- 
tion afforded the homestead from forced sale after the husband’s death, so 
long as she uses it as homestead, or she may exchange it for another home- 
stead, which will receive like protection. And it would seem that if the old 
homestead is sold with the intention of reinvesting the money in another, 
the unpaid purchase money cannot be reached by garnishment, or sub- 
jected by other process to the payment of debts. Watkins v. Davis, 414, 

8. An allowance was made to a widow from the estate of the deceased 
husband in 1855 in lieu of homestead. In 1880 her claim to an unpaid bal- 
ance of such allowance was resisted by creditors of the estate, who pleaded 
an agreement between the creditors, the administrator and the widow, that 
she should be permitted to retain and appropriate assets in her hands, which 
she did appropriate, in lieu of the allowance, and that she abandoned all 
claim to the unpaid balance. Held: 

(1) That the facts stated constituted a good defense to the claim. 

(2) That the claim was a stale demand. Tiebout v. Millican, 514. 

9. When, in a suit involving title to a large tract of land, judgment is 
recovered, the unsuccessful party cannot, in a subsequent proceeding, litigate 
his right against the successful party to a homestead on a portion of the land, 
ciaim to which as a homestead had not been asserted in the first suit. The 
first judgment operated as an estoppel against the children of the unsuc 

cessful party setting up homestead rights in the land. Nichols v. Dibrell,589- 








HOMESTEAD — continued. 














10. An uninclosed lot in a city, separated by a public square from the 
lot on which the home residence was erected. was used occasionally by 
the owner as a place on which he staked out his horse and calf, exercising in 
this no greater exclusive use than he could make of the uninclosed property 
of others. In November, 1877, this uninclosed lot was levied on under exe- 
cution against the owner and sold. Held, that the use made of the property 
for homestead purposes was not sufficient to extend the protection of the 
homestead exemption from sale over it. Effinger v. Cates, 590. 

11. A vendor of land took in exchange other land on which there was an 
unsatisfied lien. To secure himself against loss if that lien should not be 
satisfied by his vendee. he took a mortgage on the property sold. The lien 
was not paid off, but the land which the vendor received in exchange was sold 
to satisfy the pre-existing lien and bought by a third party. In a suit by 
the vendor to foreclose his mortgage, held, 

(1) There was no serious error in instructing the jury that the mortgage 
(the sale and loss of the property thereby received in exchange being shown) 
authorized the jury to find for plaintiff the value of the lot received in ex- 
change, at the date of the sheriff's deed therefor to the purchaser, who 
bought at the sale to satisfy the pre-existing lien. 

(2) When the vendee failed to make the last payment to satisfy the lien 
already existing on the land he gave in exchange, the right of his vendor to 
foreclose his lien on the land the vendee received was complete. 

(8) The vendee could claim no homestead rights as against his vendor 
until the mortgage was satisfied by his discharge of the lien existing at the 
time of sale or exchange, on the property he gave in exchange. Failing to 
satisfv that lien, his homestead right was subordinate to the mortgage on 
the premises he received. Claybrooks v. Kelly. 634. 

12. One who owned and occupied with his wife a rural homestead, left 
it and with his family removed to a place in town owned by himself and 
his wife, where he was residing when, in 1863, he sold the old home, 
receiving the purchase money, and giving his individual bond for title. 
The land was occupied by the purchaser and his vendees until 1881, when 
the wife sued to recover it, claiming homestead rights; that she “knew 
nothing of the sale; was not consul ed, and never consente] to abandon it 
as a homestead, At the time of bringing suit she was residing on a place 
quite as valuable, owned by her husband and herself. On the trial the court 
charged the jury, among other things, as follows: ‘‘If you believe from 
the evidence that James B. Slavin (the woman’s husband), acting in good 
faith toward his wife, and with no intent to defraud his wife out of her 
homestead rights, moved upon another place of his own, with a view of 
abandoning his old homestead and acquiring a new one, you will find for 
defendant.” Held: 

(1) There being evidence that the husband. who refused to join the wife 
in the suit, hal changed his homestead in good faith for what he believed 
was for the interest of his family, there was no error in the charge. 

(2) The urban home place was in law and in fact the homestead at the 
time of sale, and this was not affected by the fact that the place in the 
country, formerly occupied by the family, may have been cultivated by 
the family after its removal to town. 

(3) The most satisfactory evidence of the abandonment of one homestead 
is the acquisition of another. 

(4) The doctrine that the right to determine where the homestead shall be 
depends on the arbitrary will of the wife has no sanction in law, and is 
opposed to the laws of nature, which make the husband the head of the 
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HOMESTEAD — continued. 
family, and whose will in selecting a home for its protection and support 
when honestly exercised, ought not to be lightly disregarded. Slavin ¥. 
Wheeler, 654. : 

HOMESTEAD DONATION, See PRE-EMPTION, 3. 

HOSTILE POSSESSION. See PLEADING, 3. 


HOUSE OF PROSTITUTION. 

1, He who knows that a dwelling-house owned by him is used ag q 
place for prostitution, that the sole purpose of its occupancy is to keepa 
house for prostitution, and who, with this knowledge, continues from month 
to month to rent it, and permit such occupancy, must be held to rent such 
property ‘‘to be used” for a place of prostitution, and is responsible in dam- 
ages to an adjacent proprietor, residing with his family on adjacent prop- 
erty ; he may be enjoined from continuing to permit such occupancy, Mar. 
san v. French, 173. 


HUSBAND AND WIFE. See CoMMUNITY PROPERTY. MARRIED Wowey, 

NEGLIGENCE, 26, 29. NEGOTIABLE Paper, 4, 5. PARTNERSHIP, 3, ResuLt- 
ING TRusT, 1. 

1, A creditor of the husband who, by vexatious proceedings and threats, 
prevented the payment of a note due the wife for purchase money of land, 
her separate estate (and which remained a lien on it), so that interest accu- 
mulates thereon, cannot subject the interest to the payment of the husband’s 
debt. Carlisle v. Sommer, 124. 

2. This case distinguished from Braden v. Gose, 57 Tex., 87. Id. 

8. A verbal sale of a land certificate conveys the vendor’s right thereto, 
And in 1838 the assent of the husband to a verbal sale by the wife of her 
interest in a land certificate need not have been in writing. In this case, 
after the lapse of nearly forty years, such assent was presumed, it being 
shown that the husband was aware of the sale. Parker v. Spencer, 155. 

4, The wife recovered a judgment against a railway company for $5,000 
damages, for the killing of her husband; she had lived separate and apart 
frém him for a year before the injury which resulted in his death. Held: 

(1) The fact of their separation would not deprive the wife, so long as the 
conjugal relation existed, of a decent support according to her state and con- 
dition in life, so long as she did nothing to forfeit that right by her own 
wrong. 

(2) No legal presumption can be indulged that the marital relation can 
ever be dissolved, except by the death of one of the parties. Dallas & W. 
R’y Co. v. Spicker, 427. 

5. See opinion for a charge asked of court to the effect that, in a suit 
by the wife for damages for the wrongful killing of her husband, the fact 
that the husband had abandoned the wife would, if the jury should believe 
that the abandonment was permanent, entitle the wifegto only nominal 
damages, held, to have been properly refused. Jd. 

6. The husband is liable in damages equally with the wife for slanderous 
words spoken by her, and a general judgment may be rendered against 
both, but requiring that her separate estate be first exhausted before sale of 
the husband's to satisfy the judgment. Zeliff v. Jennings, 458. 

7. A wife, under the liberal provisions of the constitution and laws of 
Texas for the protection of her separate property, may, in her own name, 
maintain a suit by attachment levied on community property belonging to 
herself and her husband, to secure payment of a debt which is her separate 

property due from the husband. To secure such a debt, she is entitled to all 
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HUSBAND AND WIFE — continued. 


remedial process afforded by the law to any one. While this is true, such 
aclaim, sought to be enforced by attachment, should be closely scrutinized, 
to guard against fraud and collusion between husband and wife to defeat 
other creditors. Ryan v. Ryan, 473. 

8, See statement and opinion for a case in which it was error to render 
judgment against the husband in a proceeding where property of the wife 
had been levied on to satisfy the husband’s debt, the property being claimed 
by the wife. Marz v. Lange, 547. 

9. The doctrine that the right to determine where the homestead shall be 
depends on the arbitrary will of the wife has no sanction in law, and is 
opposed to the laws of nature, which make the husband the head of the 
family, and whose will in selecting a home for its protection and support, 
when honestly exercised, ought not to be lightly disregarded. Slavin v. 
Wheeler, 654. 


HUSBAND'S DEBTS. See HusBanpD anv WirF#, 1, 7, 8. SEPARATE PROPERTY, 
6-8. 


IGNORANCE. See ADVANCEMENT, 2. MISTAKE, 3, 
IMPEACHMENT OF WITNESSES. See Evipence, 2-6, 35. 
IMPLIED WARRANTY. See Contracts, 6. 
IMPROVEMENTS. See SpeciFIcC PERFORMANCE, 1, 
INDORSEMENT. See NEGOTIABLE’ PAPER, 3. 

INFANTS. 


1. The fact that a minor was employed as a brakeman by a railway com- 
pany without the consent of his parent will not of itself authorize a re- 
covery for damages resulting from injuries inflicted by the company in 
the course of his employment. A minor may make a centract which will 
create between himself and his employer the relation of master and servant, 
with the rights, duties and liabilities which attach to that relation. 7. & 
N. O. R’y Co. v. Crowder, 262. 


INHERITANCE. See ALiens, 2-8. ComMMoNITY PRopPERtTy, 3. DESCENT AND 


DISTRIBUTION. 


INJUNCTION. See NUISANCE, 1. 








1. Prior to the act of the legislature of 1884, in view of the uniform policy 
of the state, which, at the time of the adoption of the constitution of 1876, 
was clearly against the existence and exercise of an implied power in a 
county, through its commissioners’ court, to issue negotiable county bonds 
bearing interest for the purpose of raising money to build a court-house and 
to levy a special tax to pay accruing interest and provide a sinking fund for 
their redemption, such a power could not be exercised. When such a power 
was sought to be exercised, by issuing bonds redeemable only at fixed pe- 
riods, in the absence of a legislative act authorizing it, held, that, without 
deciding what would be the rights of holders if such bonds were in the 
hands of one who had paid value, an injunction was the proper-remedy to 
prevent their issuance. Distinguished from Loonie v. The City of Galves- 
ton, 54 Tex., 517. Robertson v. Breedlove, 316. 

2. After the adjournment of the term at which a judgment is rendered 
against a garnishee, he cannot have, in an independent proceeding, an in- 
junction to prevent the enforcement of the judgment, except upon facts 
which show the clearest and strongest reasons for the interposition of a 
court of equity. It is not sufficient to show that injustice has been done, 
He must show that the judgment resulted from no negligence on his part; 
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INJUNCTION — continued. : 
that he had a meritorious defense, and had used diligence, and wag pre- 
vented from making his defense by the fraud, accident or acts of the oppo. 
site party, wholly unaffected by any fault or negligence of his own, Neying 
v. McKee, 412. a 

INJURIES. See DamaGes. NEGLIGENCE. 


INJURIES CAUSING DEATH. 

1. The right of action is conferred by statute, and the cause of action 
must have arisen and the remedy must be pursued in the same state, and 
that must be the state where the law was enacted and has effect. (See Ngg- 
LIGENCE, 26-30.) Wéillis v. Mo. Pac. R’y Co., 4382. 


INNOCENT PURCHASER. See Cases OVERRULED. MORTGAGE, 1. VENDOR 
AND VENDEE, 3-5. VENDOR'S LIEN, 5. 

1. One who purchases under an execution issued on an original judgment, 
so old as on its face to be barred, and who, upon inquiry properly directed, 
would have discovered that the judgment had been discharged in bank- 
ruptcy, could acquire no title as against a former purchaser of whose inter- 
est he had no actual notice. Hart v. McDade, 203, 

2. To constitute the wife, claiming through a conveyance from her hus- 
band, a bona fide purchaser, as against a claimant under an older unrecorded 
deed, she must have paid out of her separate means for the land; for if the 
money which was the consideration of the deed to her was community prop- 
erty, the deed from her husband would be a gift, and no valuable considera- 
tion in that event having moved from her, she could not in contemplation 
of law be an innocent purchaser without notice. Pearce v. Juckson, 648, 

3. When the money which formed the consideration for the dee! was 
money collected two years after marriage, due for services as a school 
teacher performed by the wife, it will be presumed to be community prop- 
erty. The fact that the husband collected it, and made the deed to reim- 
burse the wife without her knowledge, or that, as between themselves, he 
regarded the money as her separate property, would not change its char- 
acter. Id. 

4. One who, at the moment of accepting a deed, given in consideration 
of money of the vendee previously appropriated by the vendor, was in- 
formed of an older unrecorded deed made by the vendor to another for the 
same property, cannot be a bona fide purchaser, Id. 

5. Under the operation of the registration laws, when an execution lien 
attaches by levy, without notice of an unrecorded conveyance previously 
made, the purchaser acquires title as against such former purchaser or 
creditor, though he may have had notice afterwards at the time of his pur- 
chase at execution sale. Citing Parker v. Coop, 60 Tex., 111. McKamey v. 
Thorp, 648. 

6. But a creditor, claiming a mere statutory lien by julgment or execu- 
tion against the husband, in whom the apparent title is vested, though with 
a resulting trust in favor of the wife, cannot be protected by his lien, hav- 
ing notice at any time before purchase of the resulting trust. Otherwise as 
to a creditor of the husband, who obtains from him, without notice, @ 
mortgage or deed of trust on the property. Id. 

7%. A judgment creditor of the husband, buying, property at execution 
sale under execution against the husband, the apparent title to which is 
vested in the community, but with a resulting trust in favor of the wife, . 
though he purchases with no notice of such resulting trust, cannot be a pul 
chaser for value if the amount of his bid is credited on the execution, He 
acquires no title as against the equity of the wife. Id. 
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8. The Revised Statutes, art. 2318, provide that ‘‘a purchaser under exe- 
eution shall be deemed an innocent purchaser, without notice, in all cases 
where he would be deemed to be such had the sale been made voluntarily 
by the defendant in person.” One who buys at a voluntary sale from his 
debtor and pays no money, but credits the amount of the consideration on 
the pre-existing debt, is not a bona fide purchaser for value, Citing Dicker- 
gon v. Tillinghast, 4 Paige Ch., 221-2, and other cases. Id. 


INSOLVENT ESTATES. See Homesteap, 5. Partizs, 3, 


INSTRUCTIONS. See CHARGE. 


INSURANCE. See EvipEnce, 20-22. 


1. A policy of insurance is such an instrument of writing as, under arti- 
cles 266 and 267 of the Revised Statutes, may be assigned, and on which the 
assignee may maintain an action in his own name. Last Texas Fire Ins. 
Co. v. Coffee, 287. 

2. Such assignment, after a loss has been sustained, passes the legal title 
and invests the assignee with the exclusive right to sue upon it. In his 
hands, however, it is subject to every discount and defense which could 
have been. set up against it in the hands of the previous owner before notice 
of the assignment was given to the defendant. The fact that the assign- 
ment was made asa collateral security for a debt will not vary the rule. 
Following Perry v. Insurance Co., 25 Ala., 360; Archer v. Insurance Co., 43 
Mo., 442; Carpenter v. Miles, 17 B. Mon., 601, and other cases cited. Id. 

8. If the assignor of a policy has an equitable interest in the claim, he 
may be joined as a co-plaintiff, but cannot prosecute alone. Id. 

4, A distinct denial of liability, and a refusal to pay on the ground 
that there is no contract, or that there is no liability on the policy of insur- 
ance, is a waiver of the condition requiring proof of loss; it is equivalent 
to a declaration that, even if proof is furnished, no payment will be made. 
Id, 

5. The acts relied on, to constitute a waiver on the part of an insurance 
company of proof of loss, should be the acts of some one who had author- 
ity to bind the company, and should be such as to induce the insured to 
believe that his proof of loss is not desired, and would be unavailing. Fol- 
lowing Beatty v. Insurance Co., 66 Penn. St., 17, and other cases cited. Id. 

6. An insured party cannot rely and act on the declarations of one not 
authorized to speak for the insurance company, even though the declara- 
tion of the speaker may be made in the hearing of the company’s officer. 
It is his duty to inquire and know if the stranger utters the intention of 
the company, before acting on it. A failure to do this, in the absence 
of an approval of the declaration by the company’s authorized officer, would 
be negligence. Jd. 

7. See charge of court as to the basis for recovery by an insured, who, 
by the terms of his policy, carried one-third of the risk himself, and when it 
was intended that other insurance companies should contribute to the pay- 
ment of such sums as the defendant would have been liable for if no other 
insurance had been made on the property. Id, 


INTEREST. See Bonps, 3.- PLEDGE, 3. 
INTERROGATORIES. See EvipEence, 40, 
INTERVENTION. See Limitations, 18, 








1. A petition of intervention, when improperly filed, may be dismissed 
on motion as well as upon demurrer. If the petition of intervention shows 
Vou, LXI— 48 
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INTERNENTION — continued. 
a cause of action on which the intervenor may recover in any suit, but de 
fectively stated, a demurrer affords the remedy to one adversely interested ; 
but when the cause of action, though good, does not authorize an interven. 
tion in the particular suit, a motion to dismiss is proper. Ragland v, Wigs. 
rock, 391. 

2. An intervention which, in its consequences, if the intervenor should 
prove successful, would result in postponing the determination of the cause 
as between the original parties, will not be allowed. Hence, one whoclaims 
a small undivided interest in the land involved in a suit, and also an interest 
besides in the survey of which it formed a part, not involved in the litiga- 
tion, and in which the plaintiff claims no interest, should not be allowed to 
intervene. To allow it would result in complicating the case by producing 
new parties and causes of action. Since the judgment could not affect the 
rights of the intervenor, he should not resort to an independent action. Id, 

38. Where judgment was rendered in an attachment suit, ordering the 
sale of the gocds seized under the writ, which directed the sheriff to retain 
a portion of the proceeds of sale in his hands to await the further judgment of 
the court, provided intervenors should, within a time specified, file a bond 
with the sheriff for a designated amount, conditioned that they would pay 
to the plaintiff in the suit all damages that he might sustain if they failed 
to show that he was not entitled thereto, held, that, though no person was 
designated as payee, a bond payable to the beneficiary under it was proper, 
Held, further: 

(1) That the fact that no consent of plaintiff to the order requiring the 
bond was shown could not aftect its validity as a common law obligation, 
He must be construed as having been present in court when the order was 
made, and, making no objection thereto, must be regarded as ratifying it by 
defending the proceedings through which the intervenors sought to obtain 
possession of the money detained by the execution of the bond in the sher- 
iff’s hands. 

(2) The intervenors had no right, without the execution of the bond, to 
have the money witbheld until their claim could be determined. 

(3) The attachment lien having been foreclosed for plaintiff's benefit, the 
bond given by intervenor could not be attacked on the ground that it was 
the result of coercion. 

(4) This case clearly distinguished from Wooters v, Smith, 56 Tex., 199, 

(5) If the intervenor’s claim to the money was based on any reasonable 
claim of right, the only damages plaintiff could recover against him would 
be the loss naturally resulting to him from the loss of the use of the money 
while in the officer’s hands, This would be satisfied by a recovery of interest. 
Attorney’s fees would not be, in a legal sense, the natural results of the 
bond. Lichoff v. Tidball, 421. 

INTOXICATION. See DRUNKENNESS. 

INVENTORY. See ATTACHMENT, 2. ESTATES OF DECEDENTS, 12, 
JOINDER. See PARTIEs, 6. 

JUDGES. See DISQUALIFICATION OF JUDGE. 

JUDGMENT CREDITOR. See INNOCENT PURCHASER, 7. 


JUDGMENT LIEN. 
1. The statutes in force in 1878 did not require that judgments should be 
indexed as well as recorded in order that they should operate asa lien on 
the property of the judgment debtor. Schleicher v. Markward, 99. 
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JUDGMENTS. See Community PROPERTY, 1. CONFESSION OF JUDGMENT. 








Equiry. 2. GARNISHMENT, 1. HOMESTEAD, 6. NEW TRIAL, 2. PROBATE 
Courts, 2. S«ParRiTe PROPERTY, 8. 

1. A judgment, though rendered in pursuance of a parol agreement of 
compromise, by which one party was to obtain the judgment and was after- 
wards to convey a portion of the land to those against whom it was rendered, 
cannot be set up in estoppel by one claiming under the judgment against 
those who set up the parol agreement, claiming in privity with the adverse 
party in an independent proceeding. The judgment was not void, and 
could only be attacked by a direct proceeding begun for that purpose. 
Frisby v. Withers, 134, 

2. A judgment dismissing a suit is a final judgment from which an ap- 
peal can be taken. Parker v. Spencer, 155. 

8. A judgment on demurrer which goes to the merits ofa petition or 
answer is as conclusive a former adjudication as would be a judgment on 
the merits, and is binding upon the parties until reversed, vacated or set 
aside. Id. 

4, One against whom a judgment is rendered, in proceedings to which he 
was not made a party in any of the modes recognized by statute, and who 
was represented by an attorney having no authority to represent him, may 
either have the judgment vacated by direct proceedings begun for that pur- 
pose, or treat it as void in any collateral proceeding against him, in which 
rights under the judgment are asserted against him. Id. 

5. An execution issued in 1881, under whieh property was levied on and 
soll as the property of the judgment debtor, recited the rendition of a 
judgment on April 12, 1887, in favor of G. against 8, C. and H., ‘* executors 
of the will” of the judgment debtor, and commanded the sheriff to make 
the money out of the property of those who were styled executors. Held: 

(1) The judgment did not support the execution, since it did not refer to 
that judgment as the authority for its issuance. 

(2) If the judgment debtor was in fact dead, and the judgment against 
him had been revived against S. C. and H., as executors of his will, such 
judgment should have been shown, 

(3) Even if such revived judgment had been shown, it would not have au- 
thorized the issuance of execution against the property of the deceased in 
the hands of executors, unless it was further shown that this was author- 
ized by the judgment of revivor. or that. under the terms of the will, the 
executors were authorized to administer the estate free from the control of 
the probate court. 

(4; But if all these things had been shown, the sale of the property of the 
deceased would have passed no title, for the execution did not direct its 
seizure or sale, but that of the executors. Hart v. McDade, 208, 

6. One who purchases under an execution issued on an original judg- 
ment, which appears on its face to be barred. and who, upon inquiry prop- 
erly directed, would have discovered that the judgment had been discharged 
in bankruptcy, could acquire no title as against a former purchaser of whose 
interest he had no actual notice. Id. 

7. When suit is instituted against two or more, in which judgment is ren- 
dered in favor of all the defendants except one, who is not referred to in 
the judgment, the judgment is not a final judgment from which an appeal 
may be taken, no order having been entered dismissing the cause as to the 
defendant not mentioned in the judgment. Whitaker v. Gee, 217. 

8. When, on the trial, no objection was made to any evidence on which 
the plaintiff relied to sustain his claim for damages, and a verdict for the 
plaintiff showed the special grounds on which the jury rested their verdict, 
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JUDGMENTS — continued. 






the pleadings being sufficient to authorize such verdict, in support of which 
there was some: evidence, the judgment, on appeal, was not reversed, 
H., E. & W. T. R’y Co. v. Hardy, 230. 

9. Though the court may erroneously hold that a defendant is not in court 
in such manner as to authorize a judgment by default, such error cannot 
be revised at a subsequent term of the court upon a motion to enter 
different judgment nune protunc. Perkins v. Dunlavy, 241. 

10. A judicial error in entering up an order at a former term, which wag 
not sanctioned by law, or the failure to enter up one which should have 
been rendered but for the incorrect ruling of the court upon points made be- 
fore it, cannot be remedied by a judgment to the contrary entered: nune 
protune. Id, 

11, A court having once held that a citation to a defendant was invalid: 
that no appearance had taken place, and that a judgment by default could 
not be rendered, has no authority, at a subsequent term, to reverse its de- 
cision, overrule the motion to quash, pronounce judgment by default and 
execute a writ of inquiry. Id. 

12. For such errors the defeated party has his remedy by appeal after 
final judgment. But if the suit was for damages for a tort, he cannot, by 
reviving an abated action (after the death of the defendant) against the ad- 
ministrator, have the issue tried as to whether he was entitled to a judgment 
against the deceased in his life-time, and thus cause the administrator to 
defend against a claim for damages, the right to recover which ceased with 
the original defendant's death. Id. 

13. In every case, to entitle an applicant to have his judgment entered 
nune pro tunc, on account of the death of one of the parties, the action 
must, at the time of the death, have been ready for the rendition of the 
final judgment. Such is not the case when atrial has still to take place. Id. 

14. The judgment of the court of a justice of the peace, rendered against a 
defendant in a proceeding in which service of citation on him is shown by the 
record, cannot be collaterally attacked on the ground that no service was 
made, and that the record which stated to the contrary was false. Watkins 
v. Davis, 414. 

15. The judgment of a court of competent jurisdictivn is conclusive, not 
only as to the subject matter determined, but as to every other matter which 
the parties might have litigated in the case and had decided, and a plea of 
res judicata applies to all such matters. Even the wife, when a litigant, is 
bound by this rule. For exceptions to the rule see opinion, Nichols v. 
Dibrell, 539. 

16. Hence, when, in a suit involving title toa large tract of land, judg- 
ment is recovered, the unsuccessful party cannot, in asubsequent proceeding, 
litigate his right against the successful party to a homestead on a. portion 
of the land, claim to which as a homestead had not been asserted in the first 
suit. The first judgment operated as an estoppel against the children of the 
unsuccessful party setting up homestead rights in the land, Jd, 

17. One who seeks by bill of review to reopen litigation once concluded by 
a judgment against him must allege and prove facts showing that he was 
prevented from making a proper defense to the former action by fraud, 
accident, or act of the opposing party, without fault or negligence on his 
part.. Id. 


JUDICIAL NOTICE, See County Lanps, 38, 


JUDICIAL SALE, See EXEcUTION, 2. 
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JUNIOR GRANT. See Possession, 1. 


; JUNIOR TITLE. See Limrrarion, 6. 

} 

| JURISDICTION. See County Bonps, 1, 3, 4. Homesreap, 6. Parties, 1. 
j PROBATE COURTS, 4. 


1. A plaintiff sued as the qualified guardian of the persons and estates of 
minors an independent executor, alleging that all the debts had been paid, 
and that the executor had for years been using the money of the wards for 
his own benefit. Held: 

(1) That the district court had jurisdiction. 

(2) If the purpose of the suit had been only to protect the property of the 
wards against the improper conduct of the executor, the jurisdiction would 
have been in the probate court. Jerrard v. McKenzie, 40. 

2. The probate court has no jurisdiction to determine, as between an ad- 
ministrator and the heirs, the ownership of the proceeds of a policy of in- 
surance, claimed by the administrator to be assets of the estate, and by the 
heirs as their individual property, derived by inheritance from another an- 
cestor, the assignee of the party insured. Following Timmons v. Bonner, 
58 Tex., 555, and other authorities cited. Heirs of Edwards v. Mounts, 398. 

8. When the action is transitory and is based on personal injuries, recog- 
nized as such by universal law, the suit may be brought where the aggres- 
sor is found, irrespective of the provisions of the local law, or whether 
there be any law at all in force at the place where the wrong was inflicted. 
Willis v. Mo. Pac. R’y Co., 432. 

4, When the right of action exists only by reason of a statute, it can be 
enforced only in the state where the statute has an existence and where the 
injury occurred. The cause of action must have arisen and the remedy 
must be pursued in the same state, and that must be the state where the 
law was enacted and has effect. Id. 

5. A railway chartered by the state cannot be sued in a state court by the 
surviving wife for damages alleged to have resulted from the negligent kill- 
ing of her husband by the road in the Indian Territory, when no law ex- 
isted conferring on the wife the right to recover damages in suchacase, Id, 

6. A defendant who wishes to attack the juris liction of the court on the 
ground that the plaintiff has committed a fraud on such jurisdiction by 
placing a larger value on specific articles than was proper. the value of 
which was sued for, and that this was done to secure jurisdiction improp- 
erly, must plead that fact; the issue thus made should be submitted to the 
jury with the issues involved. On such an issue it does not necessarily follow 
that because the plaintiff in his petition claimed damages in excess of the 
minimum jurisdiction of the court and recovered an amount less than 
such minimum jurisdiction, that the amount claimed was fraudulently 
stated to secure jurisdiction. J. & G. N. R’y Co. v. Nicholson, 550, 

7. When, on such an issue being submitted with the main case, the jury 
found for the plaintiff a sum in excess of the minimum jurisdiction of the 
court, the verdict must be regarded as including a finding in favor of the 
jurisdiction. Jd. . 

8. The county court is the proper court in which to begin a proceeding to 
contest the validity of a paper admitted to probate asa will. The juris- 
diction is derived from the state constitution, and the legislature has no 
power to confer it by implication or in express terms on any other court. 
Franks vy. Chapman, 576. 

9. A county court sitting in probate has jurisdiction to revoke the probate 
of a will which it had formerly probated, on the application of any one in- 
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JURISDICTION— continued. 
terested in the estate, on original proceedings begun within four years after 
the probate of the will. Jd. 

10. In a proceeding begun for such a purpose, the county court, or (if 
the judge be disqualified) the district court, may, at the hearing, if it appear 
that the contested paper was executed with the formalities necessary to its 
validity as a will, but that it had not, when the jurisdiction of the court wag 
first exercised over it, been properly probated, proceed to probate the paper 
as the will of the deceased, all the parties in interest being before the court, 
Id. 

JURY. 

1, An objection that a juror was not summoned by a sworn officer comes 
too late after verdict. R. S., 3074-3179, and Schuster v. La Londe, 57 Tex,, 
28. Newman v. Dodson, 91. 

2. In a civil cause, the fact that the record does not show that the jury 
trying the cause was sworn affords no ground for reversal, no objection 
being taken in the court below. Freiberg v. Lowe, 436. 


JUSTICE OF THE PEACE. See APPEAL, 4. JUDGMENTS, 14. 
KINDRED. See ALI ns, 3. 
LACHES. See LimitaTIons, 13. VENDOR AND VENDEE, 5. 


LAND CERTIFICATE. See DONATION CERTIFICATE. PRE-EMPTION, 3. Sour- 

*veyor'’s FEEs. 

1. A parol partition of a land certificate before its issuance between sey- 
eral entitled to an interest therein, which determined the interest of each, 
wh:ch was acted on by them, recognized, conveyances made in pursuance 
thereof and possession taken, is binding on the parties to such partition, 
Parker v. Spencer, 155. 

2. All transfers of land certiticates on file in the general land office are, 
under the fourth section of the act of June 2, 1873, archives of that office, 
and certified copies thereof are admissible in evidence as the originals would 
be. Id. 

3. A verbal sale of a land certificate conveys the vendor's right thereto, 
And in 1838 the assent of the husband to a verbal sale by the wife of her 
interest in a land certificate need not have been in writing. In this case, 
after the lapse of nearly forty years, such assent was presumed, it being 
shown that the husband was aware of the sale. Id. 

4, One who for a period of thirty-seven years sleeps upon his claim to an 
interest in a land certificate, an adverse right to which is openly asserted, 
and who during all that periol makes no effort to repel the assertion of the 
adverse claim, cannot afterwards be heard to assert his rights. For facts on 
which this is announced see statement and opinion. Jd. 

5. When the transfer of a land certificate is made in terms amply suffi- 
cient to convey to the purchaser all present and future right of the original 
grantee, then the patent, when issued in the name of the grantee, inures to 
the benefit of the assignee. and he acquires the legal title to the land by 
estoppel. To this rule there may be an exception when rights are asserted 
by a subsequent purchaser of the certificate from the original grantee with- 
out notice. Satterwhite v. Rosser, 166. . 

6. Section 4, art. 10, 0’ the constitution of 1859 had no application to 4 
certificate which had been presented to a surveyor, with a designation of 
the land on which he desired to locate it, when the surveyor refused to per- 
mit the location, and the owner, promptly resorting to the courts of the 
country, was unable, through the law’s delays, to secure a survey and return 
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LAND CERTIFICATE — continued. 
of the certificate to the general land office before the ist day of January, 

3 1875. Booth v. Strippleman, 378. 

| 7. One who files in a proper manner, and delivers a valid land certificate 

. to the county surveyor, has twelve months within which to have the land 
applied for surveyed, as against any one having notice that he has taken 
these steps to appropriate the land; and this though the county surveyor 
failed to make the proper file entry, and did not keep either the application 
or the certificate in his office, but deposited them elsewhere for safe-keeping. 
Cassin v. O'Sullivan, 594. 

8. If, under such circumstances, a third party, having notice, files upon 
the land another certificate before the expiration of twelve months, his file 
is void, and the first locator, who disregards it, and refiles any valid certifi- 
cate on the land after the expiration of twelve months from his own orig- 
inal file, thereby appropriates it. Jd. 

9. Under a plea of not guilty in trespass to try title the defendant may 
prove an outstanding title in a third party, superior to that of plaintiffs, 
to bar a recovery. Such a superior outstanding title is shown by evidence 
that the vendor of the plaintiff had conveyed by warranty deed the certifi- 
cate to a third party, on which the land was patented, before the issuance 
of patent to such vendor, which conveyance was duly recorded in the 
proper county. The effect of such conveyance of the certificate was to 
invest such third party with legal title, eo instanti, on the land being pat- 
ented to his vendor of the certificate. In this case the land covered by the 
certificate was surveyed under it at the time the certificate was sold. Adams 
v. House, 639. 

LANDLORD AND TENANT. 

1. The landlord’s lien, being given by the statute, exists independent of a 
distress warrant, which is but a means of securing the property and making 
the lien effective. Templeman v. Gresham, 50. 

2. The assignees of a leasehold interest are liable for rent accruing accord- 
ing to the terms of the contract of lease. Le Gierse v. Green, 128. 

8. On the 30th October, 1880, a lessee assigned his lease, and three days 
afterward wrote to the assignee directing him to apply the rents, one- 
half to pay a debt due his firm, the other half to a second firm, and, when 
both were paid, then to apply them to paying a third firm. The assignee 
appended the following note to the letter: ‘ This supersedes our former 
instructions.” On the same day the leasehold interest of the original lessee 
was levied on, and afterwards purchased at sheriff's sale by the assignee, 
and the two other firms, who received a deed, and managed the property, 
receiving revts, etc., for the three firms named in the letter of instructions. 
In a suit by the owner of the fee in the property against the three firms for 
the rent, held: 

(1) The jury was authorized to look to the fact of purchase and subse- 
quent use of the property to ascertain if the title to the leasehold interest 
passed by the assignment of October 30th. or by the sheriff's sale, and 
whether the transfer of October 30th was made in the interest of the three 
firms. 

(2) If the assignment or purchase was made for the benefit of all three of 
the firms, then they were all liable to the owner of the property for rent. 

(3) The facts warranted the conclusion that the title to the leasehold inter- 
est remained in the original lessee until the sheriff's sale. and, under the 
facts, the court was not authorized to determine, as matter of law, that the 
title vested under the assigament of October 30th in the assignee therein 

named. 
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LANDLORD AND TENANT — continued. 


























(4) The fact that the owner of the property had prosecuted a suit (ander 
which nothing had been collected) against the original lessee to collect. hig 
rents did not relieve the assignee or purchasers of the leasehold interes, 
from liability. See opinion for'a charge on this subject approved. Jd, 

4. The maxim, ‘‘So use your own property as not to injure the rights 
of another,” would seem to require that a landlord should at least uge 
reasonable care and diligence in reference to ascertaining the use to which 
his property is applied, and that even for negligence in this respect he might 
become responsible civilly for an injury which could not have resulted had 
he used due care and regard for the rights of his neighbors. Marsan vy, 
French, 173. 

5. Before a tenant can begin to acquire a prescriptive right he must re 
pudiate the tenancy and give his landlord notice thereof. Jlanagan y, 
Pearson, 302. 

6. One who receives possession of land from another as his landlord 
must openly repudiate the tenancy thus begun and give his landlord notice 
thereof, before an attornment by him to a stranger will have the effect to 
constitute his possession adverse to his original landlord and thus make it 
operate as a disseizin. Jd. 

7. The tenant whose goods are. seized by process of attachment, and 
which remain in the rented premises until their sale under such process, is 
liable for rent during the entire period of occupancy. The goods, while in 
custody of the law, are not subject to seizure for rent under a distress 
warrant; but immediately upon a sale of them being made by the officer 
having them in custody, the landlord's lien can be enforced by their seizure in 
the store and sale for all rents due. If the landlord sells the premises after 
the goods are attached, he has the like remedy for. the collection of rents 
which were due before his sale, which he may enforce against the goods, in 
the hands of the purehaser of the goods, remaining in the store after their 
sale under attachment. Meyer v. Oliver, 584. 

8. While the action of trespass to try title in Texas is a form of proced- 
ure in which most of the forms and fictions of the action are abolished, yet 
most of the principles applicable to ejectment are retained ; among others, 
that a tenant cannot deny the title of his landlord, is one; and to recover in 
trespass to try title, it is only necessary for the plaintiff to prove that the 
defendant is a tenant holding over without authority from his landlord. 
Tyler v. Davis, 674, 

9. The fact that the tenant originally entered without recognizing his 
tenancy, and afterwards attorns to the landlord, does not vary the rule; he 
is estopped by his recognition of his tenancy, no matter how he first went 
into possession, except in a case of mistake, or of fraud or misrepresenta- 
tion on the part of the landlord. Jd. 


LANDLORD'S LIEN. See LANDLORD AND TENANT, 1, 7, 






LAND TITLES. See Bounpartes. ComMMUNITY Property. County LANDS. 









DONATION CERTIFICATE. HOMESTEAD, 6. INNOCENT PURCHASER. PATENTS. 
PRE-EMPTION. TENANTS IN COMMON, 1. TRESPASS TO TRY TITLE, 4 
VENDOR AND VENDEE. VENDOR'S LIEN. 

1. By an act of date February 11, 1850, the state relinquished all her 
rights to land described in a designated patent. The patent to that land 
had issued in 1847 from the state, and embraced a large salt lake, the 
bottom of which contained pure crystallized salt. At the time both of the 
issuance of patent and of the act releasing the rights of the state in the 
land, a statute was in force reserving salt springs, gold and silver mines, 
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LAND TITLES — continued. 
copper and lead and other minerals on public land from location. In a 
suit between the state and one claiming under the patent, held, 

(1) The validating act was not violative of art. 7, sec. 24, of the constitu- 
tion of 1845, as embracing an object not designated in its title. 

(2) None of the provisions of that act of the legislature could be regarded 
as unconstitutional, since they related to the same subject, had a mutual 
connection, and were not foreign to the subject expressed in the title. 

(8) The effect of the validating act was to contirm to the patentee a legal 
title to the soil covered by the patent. 

(4) The effect of art. 7, sec. 39, of the constitution of 1866, was to release 
to those owning the land all the salt and mineral substances on the land. 
State v. Parker, 265. 

2. In 1853 a county court caused to be entered on its minutes an order 
directing the sale of lots at the county seat, located on land which had in 
part been donated to the county. No one was directed by the order to con- 
duct the sale, but a report of sales was afterwards made to the court by the 
chief justice of the county and entered on the minutes, showing the sale of 
the lot involved in this suit. An order was thereupon entered, authorizing 
the chief justice to “‘take notes” from purchasers and “‘ give bonds.” In 
1855 an order was entered, requiring the same chief justice to make deeds 
to all persons owning lots at the county site, who had complied with the 
terms of sale. In a suit begun in 1883, involving the title to a town lot at 
the county seat, sold by that chief justice in 1853, his deed was produced to 
one who, it was shown, paid the purchase money, but the testimony tended 
to show that it was paid after the deed was executed. Held: 

(1) The sale by tlie chief justice, in connection with the other facts stated, 
passed title, though no order was produced from the minutes of the court 
authorizing him to sell. 

(2) Title would pass even though the provisions of art. 1052, Pasch. Dig., 
were ordinarily held to be mandatory. 

(3) If necessary to sustain the title, under the facts above stated, after so 
great a lapse of time, it should be presumed that the proper order to sell 
issued to the chief justice. 

(4) The recognition of the power of the chief justice, shown by the acts of 
the county court, would preclude the county from questioning the title of a 
purchaser holding under his deed. Jones v. Fancher, 698. 


LAPSE OF TIME. See County Lanps, 2. EvipENce, & EXECUTORS AND 
ADMINISTRATORS, 3. LAND CERTIFICATE, 3. 


LAW MERCHANT. See Promissory Notes, 1, 2. 
1. The law merchant remains in force in Texas except as modified or 
changed by statute. Brown & Co. v. Chancellor, 437, 


LAW OF THE PLACE. See NEGLIGENCE, 27-29, 

LEASE. See LANDLORD AND TENANT, 2. 

LEASEHOLD. See LANDLORD AND TENANT, 2, 3, 

LEGACIES. See WILLs, 5, 6. 

LEGAL TITLE. See Limitations, 138. 

LETTERS OF ADMINISTRATION. See Estates oF DEcCEDENTs, 14-16, 
LEVY. See ATTACHMENT, 1, 2. 

LEX LOCL See NEGLIGENCE, 27-29. 
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LIENS. See Homesteap, 4. InNocentT PourcHaser, 5, 6. LANDLORD ayp 


TENANT, 1,7. MorTGAGE, 1,2. VENDOR’s LIEN. 

1. The general rule is, that all persons who claim an interest in property 
on which a lien is sought to be foreclosed should be made parties. The dis. 
trict court will adjust the rights of the respective parties though the interest 
claimed by some of the parties may not be such as of itself to confer juris. 
diction. Following Hall v. Hall, 11 Tex., 547, and Peticolas », Carpenter, 
53 Tex., 27. Templeman v. Gresham, 50. 

2. The landlord’s lien, being given by the statute, exists independent of g 
distress warrant, which is but a means of securing the property and making 
the lien effective. Id. 


LIFE ESTATE. See DEEp, 5. 
LIMITATIONS. See Community Property, 3. Contracts, 4. Dezp op 





Trust, 5. Parties, 4. Trespass TO Try TITLE, 5. WILLS, 13. 

1. Art. 1373 of the Revised Statutes, which provides that when judgment 
is rendered on service by publication, when the defendant neither appears 
in person nor by attorney, his application for a new trial must be made 
within two years after the judgment is rendered, though it contains no gay- 
ing clause in favor of defendants laboring under disability, yet such defend- 
ants are protected by art, 5222, Revised Statutes, which, in effect, provides 
that the period of disability shall not be deemed a portion of the time lim. 
ited for the commencement of an action. Heirs of Brown v. Brown, 4, 

2. The concealment of a fraud will suspend the operation of the statute 
of limitations against him who is defrauded until he discovers the fraud, or 
until such time as, by the use of reasonable diligence, he might have dis- 
covered it. Following Munson v. Hallowell, 26 Tex., 485, and other cases 
cited. Jd. 

3. A child, learning of the existence of a deed in the custody of its father, 
conveying property, inquired of him concerning it, and was informed by 
him ‘‘that the deed had been made, but that it had never been delivered; 
that it was not worth a baubee, and had been destroyed.” The deed wasa 
conveyance from the father to the mother, and the son claimed under it 
through the mother. After the father’s death, the deed was discovered 
among his effects. Held, that the child had exercised reasonable diligence 
to discover the fraud, and that lmitation did not run against the heir until 
the actual discovery of the fraud. Id, 

4, To the defense of limitation there was no replication, but evidence of 
the plaintiffs’ coverture was introduced, the original petition alleging that 
‘*the plaintiffs were all femes covert, and were married while minors.” 
Held: 

(1) That if such language had been used in a replication it would not have 
been sufficient to authorize the evidence. 

(2) To have authorized its introduction the replication should have set up 
that plaintiffs were married prior to the hostile possession; for, if they were 
minors, then the statute would run from the dates of their respective mar- 
riages. If their marriages occurred after the hostile possession commenced, 
they could not tack disabilities and thus avoid limitation. Ortiz v, De Bena- 
vides, 60. 

5. One in possession of land improved and inclosed holds to the extent of 
his inclosure by actual possession ; and if his possession is under a deed, he 
holds outside of his actual possession by constructive possession to the ex- 
tent of the boundaries described in his deed. Evitis v. Roth, 81. 

6. When there is a partial conflict of surveys and both parties are in 
possession of their respective surveys, he who claims under the title junior 
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LIMITATIONS — continued. 
in point of time cannot avail himself of limitation as to the conflict be- 
yond the limits of his inclosure. Jd. 

7. On the entry of the true owner upon any part of his land the con- 
structive possession of an adverse claimant, in actual possession of some por- 
tion of it, ceases as to uninclosed land. Id. 

‘ 8. One in actual possession of land under an older grant, which conflicts 

with a junior grant, has constructive possession of all the land in conflict, 

except such as is in the actual possession of one claiming under the junior 

title. Frisby v. Withers, 134. 

9. A deed for land, the purchase money on which had not been paid, was 
delivered to an attorney, who at once recorded and retained the same, with 
directions to deliver it formally when the purchase money was due. two 
years thereafter. Held, that the final delivery two years after the execution 
of the deed related back to the date of its execution and registration. so as 
to constitute the possession of the purchaser a holding under a deed duly 
recorded. Parker v. Spencer, 155. 

10. When a party relies upon naked possession alone as the foundation 
of his right to lau, it must be such an actual occupancy as the law recog- 
nizes as sufficient, if persisted in for along enough period of time, to cut 
off the true owner’s right of recovery; such possession must not only be 
visible, but continuous, notorious, adverse, and of such a character as to 
indicate the assertion of a claim of exclusive ownership in the occupant. 
Satterwhite v. Rosser, 166. 

11. Such possession must be continuously and persistently adverse; its 
character cannot be changed or abandoned, and afterwards renewed at 
pleasure. So that though the possession be continuous if it is held fora 
portion of the time in recognized subordination to the true owner, and for 
another time in repudiation of his claim to the land, the two periods of time 
cannot be united to constitute the period of limitation. Jd. 

12. While the occupant of land declares his holdiug to be in subordination 
to the better title, his possession will be regarded as held by consent, and 
no continued possession thereafter will avail to mature a title under the 
statute of limitations until such occupant has changed the character of his 
possession, either by express declaration or by the exercise of acts of own- 
ership inconsistent with a subordinate character. Id. 

13, The doctrine of stale demand and laches does not apply to a strictly 
legal title. Id. 

14, When the statutory bar of limitation is complete against the owner 
of land, it must be held complete against every one claiming through such 
person, whatever may be the character of the claim. Smith v. Uzzell, 220. 

15, The courts cannot engraft upon the statute oi limitation an exception 
which would prevent it from running against the head of a family in refer- 
ence to property which is in legal effect the homestead. To do so would do 
violence to the settled rules of law, and limitation runs in such a case, there 
being nothing to exempt the homestead from its operation. Id, 

16, When the statutory bar, as affecting the homestead property, is com- 
plete as against the husband and the children who inherited the fee from 
the deceased father, the surviving widow cannot enforce a homestead right 
which has no estate to support it. Id. 

17. It is indispensable to maintain the plea of limitation of five years, 
that the deed under which he who sets up that defense claims should 
have been duly registered; the registration of some deed or deeds in the 
chain of title will not meet the requirements of the statute. While this is 
true, one who entered under a deed to himself, duly recorded, may tack his 
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LIMITATIONS — continued. 


own possession to that of his vendor, who also entered and held under g 
deed duly registered. Cook v. Dennis, 246. 

18, The bringing of a suit for land which is voluntarily abandoned or 
dismissed will not interrupt the running of the statute of limitations, Fo}. 
lowing Cennoly v. Hammond, 58 Tex., 11, and other cases cited. The same rule 
applies to one who was an intervenor in such dismissed suit, and who, bein 
in possession of the land, caused another party to be made defendant; the 
original suit being dismissed, the statute did not cease to run as against such 
new defendant and in favor of the intervenor in the former suit. Flanagan 
v. Pearson, 302. 

19. Before a tenant can begin to acquire a prescriptive right he must re. 
pudiate the tenancy, and give his landlord notice thereof. Jd. 

20. One who receives possession of land from another as his landlord 
must openly repudiate the tenancy thus begun and give his landlord notice 
thereof, before an attornment by him to a stranger will have the effect to 
constitute his possession adverse to his original landlord and thus make jt 
operate as a disseizin. Id, 

21. In a suit upon a promissory note executed by a merchant to his book- 
keeper, the defense was that the plaintiff was really indebted on account 
to defendant at the time it was executed, the true state of the account being 
fraudulently concealed by the plaintiff, and that the note was thus procured 
from defendant in ignorance of his rights. Held. that limitation ran against 
the account pleaded in payment of the note from the date of the discovery 
of the fraud, or when by the exercise of proper diligence it could have been 
discovered. Ney v. Rothe, 374. 

22. In a proceeding to revive a personal judgment on a promissory note, 
and to enforce against a purchaser from the original vendee a vendor's lien 
on land for which the note was given, held, that the judgment which re- 
lieved the debt from limitation preserved the vendor's lien, though limita- 
tion in the absence of the judgment would have run against the note; and 
so long as the vendor's lien thus preserved existed, it was a foundation 
against subsequent purchasers of the land for a foreclosure of the hen. Beck 
v. Tarrant, 402. 

23. The statute of limitations begins to run between co-sureties at the 
time the debt is paid, irrespective of the time when the obligation was en- 
tered into or became due. Id, ; 

24. A deed of gift made bya parent to his children and their heirs for the 
consideration of natural love and affection, contained a warranty of title, 
but a reservation in the following language: ‘‘ hereby expressly reserving 
to myself the right to manage and control said land and premises, and 
have, enjoy and dispose of the occupancy, rents and profits of said land 
and premises for and during my natural life.” Held, 1. That the deed con- 
veyed to the heirs an estate in remainder, to take effect on the death of the 
grantor, in whom the deed preserved a life estate. 2. The possession of 
such land by the grantees during the life of the father must be regarded as 
in harmony with the deed, and will be presumed to be the possession of the 
grantor, and no limitation will run in their favor. Bombarger v. Morrow, Ali. 

25. The statute which stops the running of limitation against a cause 
of action in favor of one who has died until tywelve months after his 
death. unless, etc., proceeds on the assumption that there is no one in esse 
capable of bringing suit; hence, when the deceased before his death trans- 
ferred a note in blank, suit on which was begun by the assignee more than 
four years after its maturity, limitation applies and bars the collection of 
the note. Davis v. Dixon, 446. 

































































LIMITATIONS — continued. . 

26. Limitation will not run against an action for slander, brought within 
a year after the uttering of the slanderous words, merely because an amend- 
ment filed more than one year afterwards, which did not change the charge 
contained in the original petition, set forth more specifically, by way of 
averment, the innuendo thereof. Zeliff v. Jennings, 458. 

27. The fact that a debt which a pledge is made to secure is barred by the 
statute of limitations constitutes no defense to an action by the pledgee 
against another for the wrongful conversion of the property, the pledgee 
having a special property in the thing pledged, and being entitled to its pos- 
session until the debt is paid. Hudson v. Wilkinson, 606, 

28. The debtor who has pledged property to secure a debt cannot recover 
its possession, though limitation has run against the debt, until he tenders 
the amount unpaid on the debt; and if the debtor obtains the possession and 
sells to one who has notice of the pledgee’s rights, the purchaser takes the 
property subject to the creditor's right. to its possession until the debt is 
paid. In such case the purchaser is liable to the creditor for a wrongful 
conversion of the property to the extent of the amount unpaid on the debt, 
if that amount be less than the value of the property. If the property be 
worth less than the debt, then the creditor may recover the value of the 
property at the time of the conversion, with interest thereon until the date 
of judgment. Id. 


LIS PENDENS. 
1, A purchaser of land pendente lite is as conclusively bound by the re- 
sults of the litigation as if he had from the outset been a party tiereto. 
Flanagan v. Pearson, 302. 


LOCATION. See LAND CERTIFICATE, 7, 8. NOTICE, 1. PATENTS, 4. PRE- 
EMPTION, 2, 3. 


LOST INSTRUMENTS. See EVIDENCE, 8. 


LOST PLEADING. See PLEADING, 7. 
MALICE. See MALIcIous PROSECUTION, 1. PLEADING, 5. SLANDER, 3, 9. 


MALICIOUS PROSECUTION. 

1. One sued for malicious prosecution and false imprisonment of plaint- 
iff, attempted to justify the alleged wrong by alleging ownership through a 
tax title of certain land, for cutting timber on which he had prosecuted and 
caused plaintiff's arrest. Held: 

(1) That a charge instructing the jury that the tax title gave the defend- 
ant no right either to the land or the timber growing on it, and that its 
existence would not ‘‘ constitute probable cause in favor of defendant for 
believing that the land or the timber thereon had been his property,” was 
error. 

(2) The true question was, whether or not the tax deed tended to show 
the existence of probable cause for defendant to believe that he owned the 
land described in it, and the timber thereon, and this should have been left 
to the jury for the purpose of negativing malice, and in mitigation of 
exemplary damages. McDaniel v. Needham, 269. 

2. See opinion for other charges of the court on the subject of malicious 
prosecution, in which, if error existed, it was an abstract error which could 

not have misled the jury, and afforded no cause of itself for reversal. Id. 
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MANDAMUS. 
1. The order overruling a motion for peremptory mandamus was not 
such a judgment as concluded further inquiry into grounds on which jt 
was sought. Its only effect was to refuse the writ until a trial upon the 
merits, upon which the issuance of the writ would finally depend. Bogs, 
v. Strippleman, 378. 
MARRIAGE, 

1. The marriage of a woman dissolves a business partnership, which 
prior to that had existed between herself and another, and after marriage 
she can form no partnership for the transaction of business, either with 
her husband or the former partner, which the law can recognize, 
& Co. v. Chancellor, 437. 


MARRIED WOMEN. See CoMMUNITY PROPERTY. HUSBAND AND Wipe, 

JUDGMENTS, 16. MARRIAGE. RESULTING TRUST, 1. SzPARATE Property, 
1. A deed absolute in form, as a conveyance of the fee, was procured 

from a married woman, who signed and acknowled sed the same with her 
husband, and which purported to convey her homvstead. She was unable 
toread. The husband was at the time in debt to the purchaser, and there 
was evidence showing that the wife believed the instrument she signed was 
to secure its payment. of which fact the grantee had actual and constructive 
notice, he designing to treat it as a dee absolute to himself. Held, that no 
estate was conveyed by the deed. Rugland v. Wisrock, 31. 

MASTER AND SERVANT. See NEGLIGENCE, 20, 35. 

MEASURE OF DAMAGES. See ComMMon CaRRIERS, 6, 7. CONTRACTS, 6. 
DaMAGES, 3, 4, 5, 8, 9-13, 17. 

MEDICAL ATTENDANCE. See NEGLIGENCE, 32. 

MERCANTILE ENTERPRISE. See SEPARATE PROPERTY, 6, 7, 

METHODIST CHURCH SOUTH. See Trusts, 1. 

MINERAL LANDS. See PATENTs, 3. 

MINORS. See INFANTS. 

MINUTES. See County LANpDs, 1, 2. 


MISREPRESENTATIONS. See MISTAKE, 38. 


Brown 


MISTAKE. See ADVANCEMENT, 1, 2. RaisED CHeck, 1. TRESPASS TO TRY 
TITLE, 7. 

1. The law presumes property conveyed by deed from the parent to the 
child for an expressed consideration of natural love and affection, to take 
effect in presenti, to be a gift by way of advancement. Like any other 
deed, its language is conclusively presumed, when unambiguous, and in 
the absence of accident, mistake or fraud, to evidence the intention of the 
grantor. Lott v. Kaiser, 6.5. 

2. One who makes such a deed to his minor children, knowing at the 
time its contents and effect, cannot by parol evidence show that he intended 
it to take effect at his death; that he signed it with the intention of remain- 
ing in possession ; and that the only object in making it was to protect the 
property conveyed to the minor grantees against, the claims of his wife if 
he should die. Such aclaim of mistake or accident in its execution cannot 
avail. Its execution was not an accident; for the accident which will re- 
lieve, in such a case, must be an unknown and unexpected event occurring 
externally to the grantor, and of which his own agency was not the prox- 
imate cause. Nor could it be regarded as a mistake, for the mistake which 
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MIATAKE — continued. 





in equity will relieve must be something induced by ignorance, misappre- 
hension or misunderstanding of the truth, but without negligence, and 
resulting in injury to him who sets it up. The maker of the deed. knowing 
both its contents and legal effect, cannot, in the absence of fraud, avoid its 
effect by showing by parol that he intended it to convey a different estate. 
Id. 

8. Equity will relieve when the legal effect of a transaction is misunder- 
stood, if the want of proper understanding of its effect was produced by the 
mislealing statements of the other party to the contract. So here, if the 
gran‘or had been induced by the grantees to omit from the deed a clause 


showing that it was to take effect only after his death, an] that his contin- 


ued possession, and the. parol evidence of the atturney who drew the deed, 
would have the same effect to protect him in possession during his life that 
the omitted clause would have had, then the grantee would not be permitted 
to take advantage of the grantor’s failure to insert the clause. Id. 


MITIGATION OF DAMAGES. See Ma.ictous ParosscurTion, 1. 


MORTGAGE. See CHATTEL MorRTGAGE. Deep or Trust. HoMEsTeapD, 4. PRE- 


EMPTION, 1. VENDOR AND VENDEE, 3-5. 

1. A pre-emptor, before receiving title to the land embraced in his pre- 
emption claim, mortgaged it to secure a loan, and title issued from the 
government to the mortgagee before foreclosure. Afterwards the mort- 
gagee conveyed the land by deed to the wife of the mortgagor. In a contro- 
versy between parties claiming under the mortgagor and those claiming 
through the wife, held, 

(1) The mortgage neither invested the mortgagee with title or right to 
possession; being but a security for a debt, the inchoate title of the mort- 
gagor remained in him, subject to be divested by foreclosure. 

(2) The mortgagee could not maintain an action of trespass to try title to 
recover possession of the property, even if invested with the apparent fee 
simple title, if the transactions which invested him with it were in fact but 
constituent parts of a contract, which in its entirety would be construed as 
being a mortgage. Following Edrington v. Newland, 57 Tex., 627. 

(3) The issuance of the patent to the mortgagee, though it invested him 
with the legal title, made him a trustee, holding it for the benefit of the 
mortgagor, subject to the lien on the land for the satisfaction of the mort- 
gage. 

(4) The mortgagee acquired no title by the patent which he could convey, 
except to an innocent purchaser for value, who had no notice of the supe- 
rior equitable title of the mortgagor. 

(5) A conveyance by the mortgagee to the wife of the mortgagor, after 
the issuance of patent to him, conveyed no beneficial interest which divested 
the property of its community character. Pratt v. Golwin, 331. 

2. A vendor of land took in exchange other land on which there was an 
unsatisfied lien. To secure himself against loss if that lien should not be 
satisfied by his vendee, he took a mortgage on the property sold. The lien 
was not paid off, but the land which the vendor received in exchange was 
sold to satisfy the pre-existing lien and bought by a third party. In a suit 
by the vendor to foreclose his mortgage, held, 

(1) There was no serious error in instructing the jury that the mortgage 
(the sale and loss of the property thereby received in exchange being shown) 
authorized the jury to find for plaintiff the value of the lot received in ex- 
change, at the date of the sheriff's deed therefor to the purchaser, who 
bought at the sale to satisfy the pre-existing lien. 
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MORTGAGE — continued. 



















2) When the vendee failed to make the last payment to satisfy the lien 
already existing on the land he gave in exchange, the right of his vendor to 
foreclose his lien on the land the vendee received was complete. 

(3) The vendee could claim no homestead rights as against his vendor 
until the mortgage was satisfied by his discharge of the lien existing at the 
time of sale or exchange, on the property he gave in exchange. Failing to 
satisfy that lien, his homestead right was subordinate to the mortgage on 
the premises he received. Claybrooks v. Kelly, 634. 


MOTION TO DISMISS. See INTERVENTION, 1. 


MUNICIPAL CORPORATIONS. 


1. See statement of case for facts pleaded held insufficient to render g 
municipal corporation liable for damages. Conway v. City of Beaumont, 15, 

2. In a large class of cases no action for damages will lie against a muniec- 
ipal corporation. No fixed rule can be laid down which will embrace every 
character of tort for which such a corporation is liable; all that can be done 
with safety is to determine each case on its own facts as it arises. Following 
Lloyd v. Mayor of New York, 1 Selden, 369; Richmond v. Long, 17 Grattan, 
375, and other cases cited. Id. 

3. Since a municipal corporation is not uniformly liable for torts of the 
character attempted to be set forth in the petition, it was the duty of the 
pleader to set forth the spevial facts on which the liability in the particular 
case was claimed. Jd. 


NATURAL OBJECTS. See Bounpartss, 1. 


NEGLIGENCE. See ADVANCEMENT, 2. DAMAGES, 14-16. INSURANCE, 6. 


1. In a. suit against a railway company for damages alleged to have re- 
sulted from the negligence of its servants, whereby plaintiff's child was 
injured while playing on a turn-table of the road, the following eharge was 
given to the jury, it having been urged on the trial that the custom of 
other railroads not to lock or fasten their turn-tables was a sufficient reason 
for appeliant’s neglect in this respect: ‘* The fact that it was not a custom 
upon other roads in Texas or in other states, and upon defendant's road, 
to fasten, lock, guard or watch turn-tables will not affect plaintiff's right to 
recover in this suit, if it is shown by the evidence that he has received 
damage as alleged. lt is the legal duty of defendant to keep its turn-table 
locked, fastened, or guarded, to keep children without discretion from being 
injured thereon, without regard to the custom of railroads as to the fasten- 
ing or guarding turn-tables.” Held, 

(1) The charge did not inform the jury that a failure to perform a given 
act was negligence, but only that the custom of other roads would not de- 
feat plaintiff's right to recover ‘‘if it was shown by the evidence that he had 
received damage as alleged.” 

(2) The second sentence of the charge announced a legal duty incumbent 
on defendant, and was not objectionable. 

(3) The charge was proper to meet a defense erroneously based on the cus- 
tom of other railroads as to fastening their turn-tables. G., C. &S. F. Ry 
Co..v. Evansich, 3. : 

2. It is doubtful whether in any case, in which, in the absence of a con- 
tract, express or implied, negligence as an element is the foundation of a 
right, custom may be set up for the purpose of showing that negligence 
does or does not exist. It would seem that whether negligence did or did 
not exist must be determined in the very case in which its existence is 
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NEGLIGENCE — continued. 











charged. Following Crocker v. Schureman, 7 Mo. -App., 359, and other 
eases cited. Id. 

8. See opinion for the second instruction asked by appellant and prop- 
erly refused because tending to confuse the minds of the jury by directing 
their attention to a false issue, Jd. x 

4, The duty rests upon a railroad company to protect a child from being 
injured by it, when the child is wanting in discretion to protect itself. Id. 

5. A charge of the court, in an action for damages against a railway com- 
pany for injury done a child on its turn-table, that the law does not im- 
pose any duty on the company to lock or fasten its turn-table, was properly 
refused, because tending to mislead the jury to the belief that no duty 
rested on the company to keep its turn-table securely. Id. 

6. In an action for damages against a railway company for injury done 
a little child by the company’s negligence in leaving unfastened a turn- 
table, whereby the child playing on it was hurt, there was evidence tend- 
ing to show that the table was well fastened, that it could not have been 
unfastened by a child of tender age, and that it was unfastened by those 
old enough to be responsible for their negligences. Held, it was the duty 
of the court to give an instruction fairly submitting to the jury whether 
the servants of the corporation had so fastened its turn-table that children 
non sui juris could not have unfastened it and used it. Evansich v. G., C. 
£8. F. Ry Co., 24. 

7. When a bodily injury was sustained in consequence of the negligence of 
a railway company, which injury was of a permanent character, inflicting 
great bodily pain when it was received, and for a long time afterwards, 
it was held that a verdict for $2,000 was not soexcessive as to require a 
reversal. 7. & P. R'y Co. v. Lowry, 149. 

8. While a railway company has the right to use its own track, and while 
its engineer ordinarily, when his train is in motion, seeing persons near the 
track ahead of him, has the right to presume that they will keep out of the 
way, yet, when the train is moving in a town, great watchfulness on 
the part of the company’s servants is required. It is then the duty of the 
engineer, before starting his engine across a street, not only to give timely 
warning of his intention to start, but to look ahead and see that his train is 
not likely to hurt persons who are passing. Id. 

9. In a suit for damage, charged to have been sustained by the negli- 
gence of a railway company in running its cars across a public street, 
from which plaintiff's arm was broken and great pain inflicted, the court 
was asked by defendant to charge the jury: ‘‘That defendant had the 
right to use its own track, and its servants managing its train would have 
the right to presume, if its track was clear, that it would remain so; and if 
its servants saw plaintiff driving his team toward the crossing over its 
track, they had the right to act on the presumption that he would not drive 
his team on to its track, or in contact with its train, or in dangerous prox- 
imity to it; and if you believe from the evidence that plaintiff was not on 
the track that defendant’s engine occupied, and that his injury, if any, 
was occasioned by his driving his team up to or against defendant’s train, 
by reason of which his horses, or one of them, took fright and ran off, and 
occasioned such injury, then your verdict should be for the defendant.” 
Held, that there was no error in refusing the charge, the evidence showing 
that the engineer running the train was in the particular case guilty of neg- 

ligence. Id. 

10. The maxim, ‘‘So use your own property as not to injure the rights 
of another,” would seem to require that a landlord should at least use rea- 
VoL, LXI — 49 
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sonable care and diligence in reference to ascertaining the use to which 
his property is applied, and that even for negligence in this respect he might 
become responsible civilly for an injury which could not have resulted had 
he used due care and regard for the rights of his neighbors. Marsan y, 
French, 173. 

11. A railroad company is not liable in damages for injury inflicted on 
one of its servants resulting from the performance of duties incident to the 
employment; nor is it liable for injuries resulting from the negligence of a 
co-servant, unless it be shown that such co-servant was incompetent and un- 
worthy of trust, and that the company knew it. Dallas v. G., C.&S8.F 
R’y Co., 196. 

12. An employee of a railway company, employed by the month to watch 
its ties along the road, to prevent their destruction, went in obedience to 
orders from his employer to procure a deed in favor of the company, and 
voluntarily got on its train, and after performing the duty was voluntarily 
returning on its train, when the train was thrown from the track and the 
employee injured. Held, that there was no error in a charge which in- 
structed the jury that under such circumstances, no other facts being 
shown, the company was not liable in damages. Id. 

13. The negligence of a servant of one grade is as much one of the risks 
incident to employment by a railway company as the negligence of the 
servant of any other grade, and it cannot be held that a servant contracts 
to run the risk of negligent acts and omissions on the part of one class. 
of servants and not those of another class. Any other rule would be vio- 
lative of sound public policy. Id. 

14. In the main the authorities agree that the above rule is applicable to. 
servants who, though employed in the same general business, have their 
service in distinct branches of it. Following Cooley on Torts, and cases 
cited. Id. 

15, The cases of H. & T. C. R’y Co. v. McNamara, 59 Tex., 255; G., H. 
& S. A. R’y Co. v. Lempe, 59 Tex., 19, and T. & P. R’y Co. v. Kirk, re- 
ferred to as not announcing a doctrine different from the decision in this 
case. Id, 

16. In a suit against a railway company for damages for injuries inflicted 
by the alleged negligence of the company’s servant in closing a car door 
on plaintiff's finger and crushing it, one of the cortroverted facts in the 
case was whether the plaintiff, when the injury was received, was attempt- 
ing to enter one of the carriages of the train, or whether he was standing 
on the car platform with his hand negligently so placed as to be rendered 
liable to injury. Held, that a charge which in its language seemed to as- 
sume as a fact that the plaintiff's finger was crushed when attempting to 
enter the car waserror. G., H. & S. A. R’y Co. v. Davidson, 204, 

17. The error was not remedied by another charge, to the effect that un- 
less the jury believed that the porter (the servant) knew that plaintiffs. 
finger was in such a position as that it would get crushed when he shut the 
door, and when the injury was inflicted, they could not find for the plaintiff. 
Id. 

18. In this case it was error to give a charge which in effect asserted that 
it was negligence for a porter on a railway train to close the doors of the 
company’s cars without giving warning of his intention to do so in advance. 
Id. 

19. This case distinguished from Fordham v. The T. B. & S. C, R. Co., 82 
Vic., 1863, 1869, which is reviewed in the opinion. Jd. 

20. The fact that a minor was employed as a brakeman by a railway com- 
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pany without the consent of his parent will not of itself authorize a recovery 
for damages resulting from injuries inflicted by the company in the course 
of his employment. A minor may make a contract which will create be- 
tween himself and his employer the relation of master and servant, with the 
rights, duties and liabilities which attach to that relation. T. &N. O. Ry 
Co. v. Crowder, 262. 

21. See statement of case for facts upon which a judgment was rendered 
for a plaintiff suing a railway company for damages caused by alleged per- 
sonal injuries, and which on appeal was reversed. H. & T. C. Ry Co, v. 
Schmidt, 282. 

22. In an action for injuries caused by an alleged failure of duty on the 
part of the defendant, when the failure of duty and the injuries are shown 
by the plaintiff, and there is nothing that implies that he brought the injury 
on himself by his own negligence, then the burden of proof is on the de- 
fendant to prove that the plaintiff was guilty of such negligence. On the 
other hand, when the plaintiff's own case exposes him to suspicion of negli- 
gence, then he must clear off such suspicion. Dallas & W. Ry Co. v. 
Spicker, 427. 

23. The wife recovered a judgment against a railway company for $5,000 
damages, for the killing of her husband; she had lived separate and apart 
from him for a year before the injury which resulted in his death. Held: 

(1) The fact of their separation would not deprive the wife, so long as the 
conjugal relation existed, of a decent support according to her state and con- 
dition in life, so long as she did nothing to forfeit that right by her own 
wrong. 

(2) No legal presumption can be indulged that the marital relation can 
ever be dissolved, except by the death of one of the parties. Id. 

24. In a suit for damages by the wife and mother for the wrongful kill- 
ing of the deceased, evidence showing the ability of the deceased, had he 
lived, to render pecuniary aid to his wife and mother, is proper. Id. 

25. See opinion for a charge asked of court to the effect that, in a suit by 
the wife for dainages for the wrongful killing of her husband, the fact that 
the husband had abandoned the wife would, if the jury should believe 
that the abandonment was permanent, entitle the wife to only nominal dam- 
ages, held, to have been properly refused. Id, 

26. At common law, though the husband may sue for injuries inflicted 
on his person by another, yet, if death ensues, no right of action was given 
to the wife. That right is conferred in Texas by statute. Willis v. Mo. 
Pac. R’y Co., 482. 

27. When the action is transitory and is based on personal injuries, rec- 
ognized as such by universal law, the suit may be brought where the ag- 
gressor is found, irrespective of the provisions of the local law, or whether 
there be any law at all in force at the place where the wrong was inflicted. 
Id. 

28. When the right of action exists only by reason of a statute, it can be 
enforced only in the state where the statute has an existence and where the 
injury occurred. The cause of action must have arisen and the remedy 
must be pursued in the same state, and that must be the state where the 
law was enacted and has effect. Jd. 

29. A railway chartered by the state cannot be sued in a state court by 
the surviving wife for damages alleged to have resulted from the negligent 
killing of her husband by the road in the Indian Territory, when no law ex- 
isted conferring on the wife the right to recover damages in suchacase. Jd. 
80. This case distinguished from McDonald v. Mallory, 77 N. Y., 546. Jd, 































































NEGLIGENCE — continued. 


81. In an action for damages for injuries received from being struck 
by a locomotive, evidence that the plaintiff was thrown by the blow intog 
ditch, the water in which was deep enough to drown a man, isa imissible, 
as immediately connected with the manner of the infliction of the injury 
charged, and no specific averment in regard either to the ditch or water 
Was necessary to authorize its introduction. J. & G, N. Ry Co. v. Brett, 
483. 
32. So, also, when reimbursement by way of damages of the amount 
expended in medicines and for medical attendance is claimed, a general 
statement of the amount by a witness may be mad», and it is no gronnd of 
objection to his testimony that each item, such as the number of visits 
made by the medical attendant, or the articles of medicine purchased, were 
not proved. This the defendant could examine the witness about if he 
desired. Id. 

33. See statement of case and opinion for a suit brought by one for dam- 
ages (concerning whom it was shown that he had the mental capacity of 
a full-blooded negro), who was injured while riding on the pilot of a railway 
engine under such circumstances that it was held there was no material or 
serious error committed in the proceedings, which resulted in a judgment 
for defendant. Rucker v. Mo. Pac. R’y Co., 499. 

34. When one enters upon a railway track under circumstances which 
make it obviously an act of imminent danger on account of the rapid ap- 
proach of an engine and tender, and receives hurt therefrom, he cannot, on 
account of his own negligence, recover damages; and this though the injury 
was inflicted in an incorporated city by an engine running backward with 
tender in front, without ringing the belli or sounding the whistle, and ata 
rate of speed forbidden by the ordinances of the city. Hoover v. T. & P. 
Ry Co., 503. 

35. Inasuit against a railway company for damages caused from personal 
injuries inflicted by the alleged negligence of the employees on a railway 
train, it was shown that both the train and the road belonged to the com- 
pany, though the road had not been formally received from the contractors 
who constructed it. The engineer, conductor and employees were, when 
the accident occurred, employed and paid by the company, and could be 
discharged on complaint of the contractor. Held: 

(1) That these facts, unexplained, would make the company liable for the 
negligence of the engineer and its other employees on the train. 

(2) That if the train was run by the company with its own employees, for 
the purpose of transporting construction material for the contractors, the 
company would be responsible to any one not an employee for injury re- 
ceived by the negligence of those operating the train, even though the con- 
tractors had the right to determine when, where and to what extent supplies 
should be transported, and to that extent had the control of the company’s 
train and employees. 

(3) 1t would seem that, even if the employees operating the train, who 
were employed and could be discharged by the company alone, were yet 
operating the train in transporting supplies according to the directions, and 
subject to the will, of the contractors, they would still be the servants of the 
company, which would be responsible in damages, for their negligence, 
Citing Quarman v. Burnett, 6 M. & W., 499; Michael v. Stanton, 3 Hun, 462, 
and other cases noted in the opinion. 

(4) If, for his own protection, the owner reserves over that which he per- 
mits to be used by another the essential powers of a master, it is but just 
that he should be held to sustain that relationship when the rights of others, 
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NEGLIGENCE — continued. 





affected by the negligence of those selected, paid and kept in his employ- 
ment, are brought in question. Burton v. G., H. & S. A. R’y Co., 526. 

36. This case distinguished from Cunningham v. Railroad Co., 51 Tex., 
509. Id. 

87. The examination of a party to a suit by written interrogatories is 
made as would be the examination of any other witness, except that a lead- 
ing question may be put. A railway company was sued for damages for 
personal injuries alleged to have been inflicted through the negligence of 
the company’s employees. The defendant, interrogating the plaintiff by 
written interrogatory, asked, ‘*‘ Describe minutely how the accident occurred ; 
was it not your own fault and negligence?” Held: 

(1) Since under the statute the evidence of a party to a suit is to be re- 
ceived or rejected by the same rules as would the evidence of any other 
witness, the question was improper. 

(2) The plaintiff's failure to answer it would not justify the court in 
charging the jury that they must take pro confesso an answer most favor- 
able to the party asking the question. 

(3) The question was objectionable as calling for the opinion of the wit- 
ness instead of for facts, which facts should be submitted to the jury, for 
them to find the existence of negligence vel non under a proper charge. 

(4) The following cases, bearing on the subject, cited and reviewed: 
Crofut v. Brooklyn Ferry Co., 36 Barb., 201; Teall v. Barton, 40 Barb., 143; 
Bryant v. Glidden, 39 Me., 460; Otis v. Thom, 23 Ala., 472; Livingston v. 
Cox, 8 Watts & Serg., 62, and Weaver v. Ala. C. M. Co., 35 Ala., 183. H. & 
T. C. R’y Co. v. Reason, 613. 

38. In such a suit it is unimportant whether the plaintiff was drunk or 
not when injured by the company’s negligence, if he did not contribute, 
though drunk, by his own negligence to causing the injury complained 
of. Id. 

39. See statement and opinion for facts regarding the construction of a 
railway company’s platform at a depot, which, in connection with its 
manner of running a train, constituted negligence in the company, for 
which it was liable to one injured thereby. Id. 

40. Where a brakeman employed by a railway company, in the perform- 
ance of his duties as such receives injuries, the direct proximate cause of 
which was a defective brake on a car, which, in the line of his duty as em- 
ployee, he was setting when injured, he is entitled to recover damages there- 
for, if the brake was so defective that by a proper use of it the work for 
which it was intended could not be performed; provided, the brakeman did 
not know of such defect, and the company or its officers, in the exercise of 
proper diligence, should have known of its existence. 7. & P. Ry Co. v. 
McAtee, 695. 

41. A verdict for $5,000 damages, awarded a brakeman thus injured, 
whose injuries disabled him for life, was not deemed so excessive as to 
require a reversal. Id, 


NEGOTIABLE PAPER. See Bonps. Promissory Nores. 


1. However wrongful may be the act of a person by whom a negotiable 
instrument is passed to an innocent purchaser, such purchaser is protected, 
though the transfer to him may have been without legal authority. In such 
case one who takes under well recognized conditions, from one who has the 
apparent power to convey, is as fully protected in his right to the paper as if 
he held under the real owner. Texas Banking & Ins. Co. v. Turnley, 365. 

2. When the purchaser or holder of a negotiable instrument has ob- 
tained it in good faith, and for a valuable consideration, in the ordinary 
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NEGOTIABLE PAPER — continued. 





course of business before its maturity, and with no notice of its dishonor, 
or of any other fact that could affect its validity as between antecedent par- 
ties, the fact that it had no validity as to such antecedent parties will not 
affect his right to recover on it; he may then recover against its maker, 
though it was obtained by him from whom the holder thus purchased it, 
without consideration, or by fraud, theft, or robbery. Jd. 

3. The possession of a negotiable instrument payable to bearer indorsed 
in blank, or specially indorsed to the holder, carries title with it to the 
holder; and one who takes such securities under like circumstances, as a 
collateral security for present or future advances, is entitled to the same 
protection. Citing Murray v. Lardner, 2 Wall.,.110; Goodman v. Simonds, 
20 How., 365, and other cases. Id. 

4. Title to a coupon railway bond of the state of Georgia, which really be- 
longed to the wife, passed when delivered by the husband as collateral secu- 
rity for a debt due by him and future advances, when the delivery wag 
bona fide, in the ordinary course of business, and with no notice of the 
wife’s interest. Id. 

5. If, however, the bond was transferred and delivered as a collateral ge- 
curity for future advances, and no advances were made until after the 
maturity of the bond, then the title of the holder would depend on the real 
ownership of the bond at the time the advances thus made after its matu- 
rity were received, and in such a case the rights of the wife as the true 
owner would be protected. Following Foley v. Smith, 6 Wall., 493; Texas 
v. White, 7 Wall., 735, and many other cases cited. Id. 

6. He to whom negotiable paper is transferred, after it is due, acquires 
nothing but the actual right and title of the party who transfers it. Jd, 

7. This case distinguished from The National Bank v. Boyd, 44 Md., 48, 
which is reviewed and discussed. Also distinguished from The Merchants’ 
National Bank v. Hall, 18 Hun (Sup. Ct. N. Y.), 176; and from Atwood », 
Crowdie, 1 Starkie, 484. Jd. : 


NEW BOND. See CoLLEcTOR’s Bonp, 1. 


NEW TRIAL. See GARNISHMENT, 1. SERVICE BY PUBLICATION, 1, 


1. Notwithstanding an alleged want of service of process, a court of 
equity will not interfere to set aside a judgment, unless it appears that a 
different result would follow from another trial from the judgment rendered, 
Schleicher v. Markward, 99. 

2. A motion to set aside a judgment on account of surprise must not 
only show that the party has a meritorious cause of action or defense, but 
he must set forth under oath, not in general terms, but specifically, the facts 
from which his meritorious cause of action or defense results. Following 
Montgomery v. Carlton, 56 Tex., 431. Contreras v. Haynes, 103. 

8. On a motion for new trial on the ground of newly-discovered evidence, 
an affidavit of due diligence in general terms to procure testimony on the 
points to which the newly-discovered evidence applies will not answer. The 
character of the diligence should be specially set forth, that the court may 
judge of its sufficiency. See opinion for facts under which it was held 
that a new trial was properly refused. Traylor v. Townsend, 144. 

4, While the supreme court will not exercise so great a discretion as the 
district judge who hears the evidence should in granting a new trial, yet 
when the record shows that there is a deficiency of evidence to support the 
action, and it is manifest that the verdict is clearly contrary to the evi- 
dence, it has never felt wanting in power to reverse a judgment based on 
such a verdict. Hvuuston & T. C. R’y Co. v. Schmidt, 282. 
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NEW TRIAL — continued. 





5. Doubts, if they exist, as to the reasonable sufficiency of the evidence 
to sustain the verdict, may by the trial court be resolved in favor of the 
verdict; but when it is clear that the evidence was not reasonably sufficient, 
under all the circumstances of the case, to satisfy the mind of the truth of 
the allegations on which it was rendered, it should be set aside; and if 
this rule has not been observed by the district court, the judgment based on 
such verdict becomes a proper subject of revision on appeal. Id. 

6. When a verdict is rendered on conflicting evidence, and the district 
court enters judgment thereon, and bas refused a new trial, the supreme 
court will not disturb the verdict unless it is without sufficient evidence to 
support it, or so decidedly against the preponderance of evidence as to 
show that the jury did not give the case due consideration. Ragland v. 
Wisrock, 391. 


NEXT OF KIN. See EstTaTEs OF DECEDENTs, 18, 
NOMINAL DAMAGES. See TELEGRAPH COMPANIES, 1. 
NON EST FACTUM. See Contracts, 4. PLEADING, 13, 
NON-SUIT. 


1. Plaintiff sued for land in which defendant set up homestead rights. 
On the trial it was admitted that title had been in one of the defend- 
ants. The defendants asked a judgment in their favor on the question 
of title, and prayed that the cloud cast by plaintiff's claim be thereby 
removed. The plaintiff, in support of his title, offered on the trial an 
execution and judgment against the defendant, in whom title was admitted, 
and under which plaintiff purchased, which were excluded, because sale 
was made after the return day of the execution. Plaintiff took thereupon 
a non-suit, to which defendant excepted, he asking a judgment on the ad- 
mission that title was in him, but offering no testimony. The court refused 
to render a judgment in defendant’s favor, and he appealed from the order 
dismissing the case. To the counterclaim of defendants, the plaintiff had 
pleaded a general denial by way of supplemental petition. Held, that no 
error was committed in allowing the non-suit and refusing a judgment for 
defendant on his counterclaim, he having offered no evidence to support it. 
Block v. Weller, 692. 


NOTARY PUBLIC. See ACKNOWLEDGMENT, 2. WILLS, 1. 
NOTES. See Promissory NOTEs. 


NOTICE. See Deep, 38. Deep or Trust, 1. Depositions, 1. ESsToppet, 8, 


FRAUDULENT CONVEYANCES, 2. INNOCENT PURCHASER. INSURANCE, 2, 
JUDGMENTS, 6. LAND CERTIFICATE, 7, 8. MORTGAGE, 1. NEGOTIABLE 
Paper. Promissory Notes, 5, 6. Rais—eD CHECK, 1. REGISTRATION, 1. 
VENDOR AND VENDEES, 3-5. VENDOR'S LIEN, 5. 

1. Until the issuance of patents loc ators of land were only required to 
look to the records of the surveyor’s office; the mere fact that the field notes 
were deposited in the general land office is not constructive notice of the 
appropriation of the land. Lvitts v. Roth, 81. 


NUISANCE. See PRINCIPAL AND AGENT, 2 


1. He who knows that a dwelling-house owned by him is used as a place for 
prostitution, that the sole purpose of its occupancy is to keep a house for 
prostitution, and who, with this knowledge, continues from month to month 
to rent it, and permit such occupancy, must be held to rent such property 
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NUISANCE — continued. 
**to be used” for a place of prostitution, and is responsible in damages to 
an adjacent proprietor, residing with his family on adjacent property; he 
may be enjoined from continuing to permit such occupancy. Marsan y, 
French, 173. 


NUNC PRO TUNC ENTRIES. See JupGMents, 9-13. 


OBJECTIONS. See ABATEMENT, 1. BILL or Exceptions, 3, 4. Crratton, 1, 9, 
JUDGMENTS, 8. JURY, 1. PRacTICE IN SUPREME CouRT, 19. VeRbICcT, 8, 
1, An assignment of error based on an alleged error in admitting evi- 
dence will be disregarded when the record fails to disclose that the evidence 
was objected to at the time. Willis v. Donac, 588. 


OBLIGATION OF CONTRACTS. See AsSsIGNMENT FoR BENEFIT OF CREDrr- 
ors, 10, 


OFFICERS. 


1. Presumed to have acted in pursuance of the powers granted. Wooters 
Vv. Hall, 15. See, also, County Lanps, 1, 2. 


OFFICIAL BONDS. 

1, A bond executed by the county treasurer, conditioned as required by 
law, which is made payable to the individual occupying the position of 
county judge, but which fails to designate his official character, constitutes 
a substantial compliance with the statute requiring an official bond, if it 
appears to have been examined and approved in open court, certified to by 
the county judge, and was properly filed and indorsed by the county clerk, 
Smith v. Wingate, 54. 

2. A suit on such a bond, brought in the name of the obligee for the use 
of the county, is, in effect, ~ compliance with art. 1200, R. 8., which re- 
quires suits by a county to be brought in its corporate name, the county 
being the real plaintiff. Jd. 


OPEN AND CLOSE. See ARGUMENT OF COUNSEL, 1. 
OPINIONS. See EvipENce, 13, 40. 

ORDER OF ARGUMENT. See ARGUMENT OF COUNSEL, 1. 
OUTSTANDING TITLE. See Trespass To Try Tits, 4. 
PARDON. See Divorce, 3. 


PAROL AGREEMENT. See Evipence, 23. JupGMENTs, 1. VENDOR AND 
VENDEE, 2. 


PAROL EVIDENCE. See ADVANCEMENT, 2. EVIDENCE, 8, 9, 38. MiIsTAKE, 3 
PAROL PARTITION. See ParrtITION, 1. 


PARTIES. See Deep or Trust, 4. HomesTeaD, 6. INSURANCE, 1-3. OFFI 
CIAL Bonps, 2. 

1, The general rule is, that all persons who claim an interest in property 
on which a lien is sought to be foreclosed should be made parties, The 
district court will adjust the rights of the respective parties though the in- 
terest claimed by some of the parties may not be such as of itself to confer 
jurisdiction. Following Hall v. Hall, 11 Tex., 547, and: Peticolas v. Carpen- 
ter, 53 Tex., 27. Templeman v. Gresham, 50. ’ 

2. Though the legal representative of a deceased person’s estate is the 
proper party to bring suit for the recovery of a debt due the estate, since 
this rule has its foundation in the necessity of protecting the creditors of 
the estate, it does not exist for the benefit of debtors, and is subject to ex- 
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PARTIES — continued. 

ceptions. The legal representative is entitled to the property of the estate 
‘] only in a qualified manner and for a specific purpose; for all other purposes 
| the title is in the heir from the moment when descent is cast. Walker v. 
Abercrombie, 69. 
q 8. When over three years had elapsed since the death of the intestate, 
whose estate was alleged to have been insolvent, and during which time no 
one had applied for administration thereon, the surviving widow brought 
an action of debt on a judgment which was the community property of 
herself and of her deceased husband, and which was rendered nearly seven 
years before his death. Held, that under the facts stated in the opinion the 
surviving widow could maintain the action. Following Evans v. Oakley, 
2 Tex., 185. Id. 

4, Independent of the special facts of the case, the wife, as survivor of 
the community estate, could, being the owner of the judgment rendered in 
the life-time of her deceased husband, preserve the debt, against which 
limitation was nearly complete, by an action in her own name. Id. 

5. It is not necessary that tenants in common should join in an action to 
recover land from a trespasser. Either may maintain the action for the 
recovery of the entire tract. Contreras v. Haynes, 103. 

6. Under our system, in which there is no distinction, as to the man- 
ner and time of their enforcement, between legal and equitable rights, the 
joinder by mutual consent of plaintiffs in trespass to try title, in one of 
whom is vested the legal title, and in the other the equitable interest, 
based on a contract with the owner of the legal title, though an irregular- 
ity, is not fatal to the action, and would constitute no ground for reversal. 
Satterwhite v. Rosser, 166, 

7. A judgment against the husband alone, touching community property, 
is conclusive as to the title to the property upon both husband and wife. 
Nor is the wife a necessary party to any suit in which the homestead is not 
available as a defense, merely on account of the fact that the family home 
is established on the property, unless she has a defense growing out of her 
homestead rights which would defeat the action, in which event she is a 
necessary party. Jergens v. Scliiele, 255. 

8 Before judgment is rendered against a debtor, he is entitled to have be- 
fore the court as plaintiffs all parties who have an interest in the debt, that 
he may be freed from further liability thereon. Hast Texas Fire Ins. Co. 
v. Coffee, 287. 

9. When a right or duty is created wholly by contract, it can only be en- 
forced between the contracting parties or their privies; citing McDonald v, 
Snelling, 96 Mass. (14 Allen), 294. Jones v. George, 346. 

10. Such property as is acquired during marriage by reason of a personal 
trespass committed on the wife belongs to the community. For its recovery 
the husband may sue, and the wife is ordinarily neither a proper nor neces- 
sary party. 7. C. Ry Co. v. Burnett, 638. 


PARTITION. 

1. A parol partition of a land certificate before its issuance between sev- 
eral entitled to an interest therein, which determined the interest of each, 
which was acted on by them, recognized, conveyances made in pursuance 
thereof and possession taken, is binding on the parties to such partition, 
Parker vy. Spencer, 155. 

2. Under the probate law of 1848 the homestead was subject to partition 
after the death of the husband, the wife surviving, when the estate was 
solvent. Jergens v. Schiele, 255, 
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PARTITION — continued. 
8. When the judgment of a court of competent jurisdiction has deter. 
mined the relative interests of the parties to a suit, involving the title to 
land, such judgment is conclusive in a subsequent proceeding between the 
same parties for partition, as to the amount of their respective interests, 
The fact that the wife, claiming homestead rights in community property 
affected by the judgment, was not made a party to the former suit, to 
which her husband was a party (she having no homestead rights that could 
have defeated the action), constitutes no reason why the former judgment 
should not be used in evidence in proceedings for partition. Jd. 


PARTNERSHIP. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 1, 2. 
1, Ordinarily an action will not lie by one partner against another during 
the continuance of the partnership, to recover money alleged to have been 
contributed by the plaintiff to the firm, which should have been paid in by 
his copartner. O'Neill v. Brown, 34. 
2. See opinion for facts insufficient to authorize the judgment of the dig. 
trict court. Id. 


3. The marriage of a woman dissolves a business partnership, which prior 
to that had existed between herself and another, and after marriage she can 
form no partnership for the transaction of business, either with her husband : 
or the former partner, which the law can recognize. Brown & Co. v. Chan- j 
cellor, 437. i 


4. A general authority given by one partner on the dissolution of the firm 
to his late copartner, to settle up the business of the late firm, does not au- 
thorize him to give a note in the firm name fora firm debt, or to renew 
one that had been given before dissolution of the firm. Jd, 

5. The cases of Kieffer v. Ehler, 18 Penn. St., 391; Phillips v. The State, 
15 Georgia, 521, and Parks v. Willard, 1 Tex., 354, reviewed. Id. ; 

6. In a suit against two, as partners, to recover an amount alleged to be 
due on account of checks on the plaintiff drawn by one of the firm after its 
dissolution, under authority from the late partner to settle the firm debts, 
and which checks were paid by the plaintiff, held, that in the absence of a 
plea under oath denying the authority of the drawer of the checks to bind 
the firm, they are admissible in evidence against both defendants, and their 
admissibility is not affected by the fact that they were signed alone by the 
member who had authority to settle the debts. Bradford v. Taylor, 508, 

7. The rule of evidence above stated is not varied by the fact that the 
member of the late firm whose name did not appear on the checks denied 
by plea under oath the existence of the partnership when the checks were 
drawn; the averment made by the plaintiff's pleading being, that the checks 
were drawn, and the money obtained to pay the debts of the firm, undera 
power existing after the dissolution of the partnership. Id. 

8. The production of the checks by the plaintiff, who was a banker, and 
on whom they were drawn, was, under the state of the pleading, sufficient 
evidence of the request of both partners to pay the money to the holder of 
the checks, and of its payment. But the presumption, unexplained, would 
be, that the checks were paid out of deposits made by the drawers, or in 
satisfaction of a debt due from the banker. Id. 


PATENTS. See LAND CERTIFICATE, 5. MORTGAGE, 1, PRE-EMPTION, 3. 
TRESPASS TO TRY TITLE, 4. . 

1. Though patents to land are admitted to record, there is no law re 
quiring them to be recorded in the county where the land is situate. They 
are not embraced within the meaning of art. 4988, Pasch. Dig., which de- 
clares deeds to be void as to creditors and subsequent purchasers without 
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PATENTS — continued. 


PHYSICIAN. See Evipence, 11, 13, 
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notice unless they shall have been acknowledged or. proved and lodged 
with the clerk for record. The record of a patent in the general land 
office is notice to the world of its existence. Evitts v. Roth, 81. 

2. Until the issuance of patents locators of land were only required to 
look to the records of the surveyor’s office; the mere fact that the field 
notes were deposited in the general land office is not constructive notice of 
the appropriation of theland. Jd. 

8. By an act of date February 11, 1850, the state relinquished all her 
rights to land described in a designated patent. The patent to that land had 
issued in 1847 from the state, and embraced a large salt lake, the bottom of 
which contained pure crystallized salt. At the time both of the issuance of 
patent and of the act releasing the rights of the state in the land, a statute 
was in force reserving salt springs, gold and silver mines, copper and lead 
and other minerals on public land from location. In a suit between the 
state and one claiming under the patent, held, 

(1) The validating act was not violative of art. 7, sec. 24, of the constitu- 
tion of 1845, as embracing an object not designated in its title. 

(2) None of the provisions of that act of the legislature could be regarded 
as unconstitutional, since they related to the same subject, had a mutual 
connection, and were not foreign to the subject expressed in the title. 

(3) The effect of the validating act was to confirm to the patentee a legal 
title to the soil covered by the patent. 

(4) The effect of art. 7, sec. 39, of the constitution of 1866, was to release 
to those owning the land all the salt and mineral substances on the land, 
State v. Parker, 265. 

4. Land was patented in 1877 on a location made in 1876, which had 
been located by one under whom defendant claimed, in 1853, but the field 
notes of the survey of 1853 were withdrawn from the general land office 
by one who was not shown by the evidence to have had any interest in the 
location in 1872, and were never returned. Held: 

(1) There was no error in a charge of the court instructing the jury that 
the patent showed a valid title to the land, if the jury should find that the 
plaintiffs were heirs of the patentee. 

2) The withdrawal of the field notes of the survey under the first location 
and failure to return them worked its forfeiture, and of all rights under it, 
under the act of April 25, 1871 (Pasch. Dig., art. 7098), and this without 
the authority being shown of the one who withdrew the field notes. The 
authority will be presumed. 

(3) Snider v. I. & G. N. R. Co., 52 Tex., 318, discussed. 

(4) The inhibition contained in sec. 2 of art. XIV of the constitution of 
1876, prohibiting locations on land titled or equitably owned, has no applica- 
tion. That clause has no application to such claim of title as the statute had 
denounced as void. Atkins v. Ward, 383, 


PAYMENT. See Contracts, 4. 

PENALTIES. See RAILROADS, 2, 

PENDENTE LITE. See Lis PENDENs. 

PERSONAL PROPERTY. See PLepaeg, 1. WILLs, 5, 6. 
PETITION. See PLEADING, 1, 2. 
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PLEADING. See ABATEMENT, 1. AMENDMENT, 4. ASSIGNMENT FOR BENgrpp 


OF CREDITORS, 15. CONFESSION OF JUDGMENT, 1. CONTRACTS, 4, INTER. 
VENTION, 1, PRACTICE IN District Court, 3-5. RECONVENTION, 2, 8 4 
TELEGRAPH COMPANIES, 2. TRESPASS TO TRY TITLE, 5. 

1. See statement of case for facts pleaded, held insufficient to render g 
municipal corporation liable for damages. Conway v. City of Beaumont, 10, 

2. Since a municipal corporation is not uniformly liable for torts of the 
character attempted to be set forth in the petition, it was the duty of the 
pleader to set forth the special facts oa which the liability in the particew 
case was claimed. Id. : 

8. To the defense of limitation there was no replication, but evidence of 
the plaintiff's coverture was introduced, the original petition alleging that 
“the plaintiffs were all femes covert, and were married while minors,” 
Held: 

(1) That if such language had been used in a replication it would not have 
been sufficient to authorize the evidence. 

(2) To have authorized its introduction the replication should have set up 
that plaintiffs were married prior to the hostile possession ; for, if they were 
minors, then the statute would run from the dates of their respective mar- 
riages. If their marriages occurred after the hostile possession commenced, 
they could not tack disabilities and thus avoid limitation. Ortiz v. De Ben- 
avides, 60. 

4. In pleading, the allegations of a petition should be confined to the 
facis which constitute the cause of action, without going into special de- 
tail; and when the evidence relied on to support the action is set forth in the 
pleading, it should be stricken out on exception. See statement of case for 
an illustration. McCauley v. Long & Co., 74. 

5. See statement of case for a cause of action in reference to which it 
was held proper, on exception, to strike out allegations of fraud and malice, 
and a claim for exemplary damages, alleged to have resulted from defend- 
ant’s having prohibited plaintiff from completing his contract. Following 
Houston & T. C. R’y Co, v. Shirley, 54 Tex., 127. Jd. 

6. A matter pleaded by way of defense, which constitutes no answer to 
the cause of action relied on by plaintiff, should be stricken out. See state 
ment of case for an illustration of this rule. Jd. 

7. A lost pleading cannot be substituted by mere amendment, without 
affidavit or certificate as to the lost paper. Any other rule would make the 
statute on the subject a nullity. Newman v. Dodson, 91. 

8. Though a pleading for want of specific averments may be bad on 
special exceptions, yet if it states, though in terms too general, a cause of 
action prima facie, an exception to it which fails to point out specifically the 
defect in the pleading should be overruled. See opinion for an illustration 
of thisrule. Gulf, W. T. & P. R’'y Co. v. Montier, 122. 

9. See statement of case for facts pleaded which were held sufficient to 
maintain an action to recover for services rendered. House v. Faullener, 308 

10. When the charge in an action of slander sets forth a conversation with 
defendant. showing that in defendant’s estimation L. was a lewd girl, and 
the petition shows that plaintiff was the only woman who lived in the house 
when the following words were spoken by defendant, ‘‘ we have got an- 
other woman in that same house, just like L.,” held, that the plaintiff, im 
charging the innuendo, was not bound to specify whether the man with 
whom defendant intended to charge lewd intercourse was married or single, 
and that a charge that the defendant meant to be understood that plaintiff 


was guilty of “‘ adultery or fornication” was sufficient. Zeliff v. Jennings, ~ q 
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PLEADING — continned. 












11. In actions of slander it is not necessary that the language used 
should charge the commission of a crime with such technical accuracy as 
would be required in an indictment; words calculated to induce those who 
heard them to believe that the person of whom they are spoken is guilty of 
a crime are sufficient to support the action. Jd. 

12. Claims for compensatory and for exemplary damages should be severed 

in the pleadings and in their submission to the jury. Id. 

13. The denial of the execution of an instrument in writing on which a 
pleading is founded in whole or in part, and which is charged to have been 
executed by defendant, an incorporated company, through its president and 
secretary, must, under art. 1265, R. 8., be verified by affidavit. The fact that 
the instrument set forth in the pleading is ambiguous on its face, and 
does not clearly by its terms purport to be the act of the company, does not 
vary the rule. If the statute referred only to such instruments as on their 
face purport to be the act of the person by whom or by whose authority 
they are alleged to have been executed, a different rule might apply. City 
Water Works v. White, 536. 


PLEADING AND EVIDENCE. See EvmpENce, 22, 29, PLeapine, 3, TRES- 
pass TO Try TITLE, 4, 5. 


PLEA IN ABATEMENT. See ABATEMENT. 
PLEA OF NOT GUILTY. See Trespass To Try TIT ez, 4, 5. 


PLEDGE. 

1. When the possession of personal property, which has been mortgaged, 
is delivered to the mortgagee or to another for him, it becomes in effect a 
pledge, and the rights of the parties are to be determined by the principles 
of law applicable to pledges. Hudson v. Wilkinson, 605. 

2. The fact that a debt which a pledge is made to secure is barred by the 
statute of limitations constitutes no defense to an action by the pledgee 
against another for the wrongful conversion of the property, the pledgee 
having a special property in the thing pledged, and being entitled to its pos- 
session until the debt is paid. Jd. 

8. The debtor who has pledged property to secure a debt cannot recover 
its possession, though limitation has run against the debt, until he tenders 
the amount unpaid on the debt; and if the debtor obtains the possession 
and sells to one who has notice of the pledgee’s rights, the purchaser takes 
the property subject to the creditor's right to its possession until the debt is 
paid. In such case the purchaser is liable to the creditor for a wrongful 
conversion of the property to the extent of the amount unpaid on the debt, 
if that amount be less than the value of the property. If the property be 
worth less than the debt, then the creditor may recover the value of the 
property at the time of the conversion, with interest thereon until the date 
of judgment. Id. 


POLICY OF INSURANCE. See Estates OF DecepDENTs, 13. INSURANCE, 1-3. 


POSSESSION. See DamaGes, 14. LumiTaTions, 5-12, 17, 20, 24, 27, 28. PLEAD- 
ING, 3. REGISTRATION, 2. VENDOR AND VENDEE, 1. 

1. One in actual possession of land under an older grant, which conflicts 
with a junior grant, has constructive possession of all the land in conflict, 
except such as is in the actual possession of one claiming under the junior 
title. Frisby v. Withers, 134, 

POWER. See County LANps, 1, 2. 
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POWER OF ATTORNEY. 
POWER OF SALE. See Trusts, 1. 
PRACTICE IN DISTRICT COURT. See ADJOURNMENT, 1. AMENDMENT. (}. 


See REGISTRATION, 4. 





TATION, 1, 2. Costs. Estates OF DECEDENTS, 14-16. JURY, 1. Praoncg 
IN SUPREME CouRT, 19. 

1. Evidence was admitted, in a suit brought by plaintiff for a breach of g 
written contract entered into between himself and the defendant, of the 
plaintiff's verbal declarations in regard to the subject matter of the contrat 
before its execution, with a view of attaching by parol new conditions to the 
written contract. This evidence was afterwards excluded by the court, 
Held: 

(1) The practice of permitting illegal evidence to go to the jury, and after- 
wards endeavoring by oral or written directions to divert their minds from 
its consideration, is one that should not be encouraged. 

(2) When illegal evidence, objected to, is from any cause heard by the 
jury, the court should by written instruction distinctly call their attention 
to it and expressly direct them to disregard it. McCauley v. Long & Co., %4, 

2. A lost pleading cannot be substituted by mere amendment, without 
affidavit or certificate as to the lost paper. Any other rule would make the 
statute on the subject a nullity. Newman v. Dodson, 91. 

8. The action of the court below in refusing a continuance on the ground 
of surprise at the contents of an amended pleading will not be revised when 
no exception to the ruling is saved. Contreras v. Haynes, 103. 

4. There was no error in the refusal of a court to permit a defendant to 
file as a trial amendment an original answer which had been previously 
abandoned. Id. 

5. It was not intended by the rules that a trial amendment should be made 
to include pleadings which were not demanded by the rulings of the court 
upon exceptions filed to other pleadings. A trial amendment comes too late 
after the parties have entered upon the trial; when it is offered after a jury 
is partially impaneled, it should not be allowed. Id. 

6. A motion to set aside a judgment on account of surprise must not only 
show that the party has a meritorious cause of action or defense, but he 
must set forth under oath, not in general terms, but specifically, the facts 
from which his meritorious cause of action or defense results. Following 
Montgomery v. Carlton, 56 Tex., 431. Id. 

7%. Though the court may erroneously hold that a defendant is not in court 
in such manner as to authorize a judgment by default, such error cannot 
be revised at a subsequent term of the court upon a motion to enter a dif- 
ferent judgment nunc pro tune. Perkins v. Dunlavy, 241. 

8. A judicial error in entering up an order at a former term, which was 
not sanctioned by law, or the failure to enter up one which should have 
been rendered but for the incorrect ruling of the court upon points made be- 
fore it, cannot be remedied by a judgment to the contrary entered nune 
protunc. Id. 

9. A court having once held that a citation to a defendant was invalid; 
that no appearance had taken place, and that a judgment by default could 
not be rendered, has no authority, at a subsequent term, to reverse its de- 
cision, overrule the motion to quash, pronounce judgment by default and 
execute a writ of inquiry. Id. F 

10. For such errors the defeated party has his remedy by appeal after 
final judgment. But if the suit was for damages for a tort, he cannot, by 
reviving an abated action (after the death of the defendant) against the ad- 
ministrator, have the issue tried as to whether he was entitled to a judgment 
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PRACTICE IN DISTRICT COURT — continued, 


against the deceased in his life-time, and thus cause the administrator to 
defend against a claim for damages, the right to recover which ceased with 
the original defendant’s death. Id. 

11. In every case, to entitle an applicant to have his judgment entered 
mune pro tunc, on account of the death of one of the parties, the action 
must, at the time of the death, have been ready for the rendition of the 
final judgment. Such is not the case when a trial has still to take place. fd. 

12. It is error for the court to submit to the jury a question as to the legal 
effect of a written instrument. Cook v. Dennis, 246. 

13. When there is no evidence except that which establishes facts, and 
a conclusion therefrom in favor of one party, it is not error to instruct 
the jury to return a verdict for such party; but though there may be 
no controversy as to the existence of facts, yet when the conclusion to be 
drawn from them is the subject matter of dispute, it is error to directa ver- 
dict for either party. Supreme Council of A. L. of H. v. Anderson, 2986. 

14, When a defendant files in the cause a written admission, that the 
plaintiff has a good cause of action as set forth in his petition, except 
so far as it might be defeated in whole or in part by the facts constituting 
the defense, which might be established on the trial in accordance with rule 
81, he is entitled to open and close in adducing evidence and in the argu- 
ment of the cause. The rule securing this privilege confers a substantial 
right, the refusal of which will be cause for reversal, unless it appears from 
the entire case that the defendant has not been injured. Ney v. Rothe, 374, 

15. Claims for compensatory and for exemplary damages should be sev- 
ered in the pleading and in their submission to the jury. Zeliff v. Jennings, 
458. 

16. Special demurrers, on which no action of the court below has been 
procured, will be regarded as waived. J. & G. N. R’y Co. v. Brett, 483. 

17. A defendant who wishes to attack the jurisdiction of the court on the 
ground that the plaintiff has committed a fraud on such jurisdiction by 
placing a larger value on specific articles than was proper, the value of 
which was sued for, and that this was done to secure jurisdiction improp- 
erly, must plead that fact; the issue thus made should be submitted to the 
jury with the issues involved. On such an issue it does not necessarily fol- 
low that because the plaintiff in his petition claimed damages in excess of 
the minimum jurisdiction of the court and recovered an amount less than 
such minimum jurisdiction, that the amount claimed was fraudulently 
stated to secure jurisdiction. I. & G. N. R’y Co. v. Nichoison, 550. 

18. When, on such an issue being submitted with the main case, the jury 
found for the plaintiff a sum in excess of the minimum jurisdiction of the 
court, the verdict must be regarded as including a finding in favor of the 
jurisdiction. Id. 

19. An application to the judge before whom a cause is tried to give a 
statement of his conclusions of law and of fact should be promptly made, 
by motion, and the attention of the judge called thereto. An unreasonable 
delay in doing this should be avoided, and, when such delay occurs, the 
failure of the judge to state his conclusions will be no cause for reversal. 
City Nat. Bank v. Stout, 567. 

20. Plaintiff sued for land in which defendant set up homestead rights. 
On the trial it was admitted that title had been in one of the defendants. 
The defendants asked a judgment in their favor on the question of title, and 
prayed that the cloud cast by plaintiff's claim be thereby removed. The 
plainiiff, in support of his title, offered on the trial an execution and judg- 
ment against the defendant, in whom title was admitted, and under which 
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PRACTICE IN DISTRICT COURT W— continued. 





plaintiff purchased, which were excluded, because sale was made after the 
return day of the execution. Plaintiff took thereupon a non-suit, to which 
defendant excepted, he asking a judgment on the admission that title was 
in him, but offering no testimony. The court refused to render a judgment 
in defendant’s favor, and he appealed from the order dismissing the case, 
To the counterclaim of defendants, the plaintiff had pleaded a general de- 
nial by way of supplemental petition. Held, that no error was committed 
in allowing the non-suit and refusing a judgment for defendant on his 
counterclaim, he having offered no evidence to support it. Block v. Weller, 
692. 


PRACTICE IN SUPREME COURT. See ARGUMENT OF COUNSEL, 1. AssiGy- 


MENT OF ERRORS. BILL OF EXCEPTIONS. CHARGE, 5. CITATION, 1. Con- 
FESSION OF JUDGMENT, 1. DaMaGes, 3. PARTIES, 6. STATEMENT OF Facts, 

1. Attention called to rule 36, which requires, when decisions are cited 
in a brief, that not only the volume and page of the report should be given, 
but. also the style of the case relied on. McCauley v. Long & Co., 74, 

2. When a cause is decided by the judge without the intervention of a 
jury, and there is evidence enough to justify the finding, the admission of 
illegal evidence is no cause for reversal. Schleicher v. Markward, 99. 

3. The action of the court below in refusing a continuance on the ground 
of surprise at the contents of an amended pleading will not be revised when 
no exception to the ruling is saved. Contreras v. Haynes, 103. 

4, When the entire charge of a court is not incorporated in the record, 
the presumption will be indulged that a proper charge was given in regard 
to an issue about which the record contains no charge. 7. & P. Ry Co. vy, 
Lowry, 149. 

5. The statute which requires that pleadings may be amended before the 
parties announce themselves ready for trial and not thereafter is directory, 
and the action of the district court in allowing an amendment after an 
announcement of ready for trial, which has become necessary to attain 
the ends of justice, will afford no cause for reversal. Following White- 
head v. Foley, 28 Tex., 10. Parker v. Spencer, 155. 

6. To entitle one to a revision of the ruling of the court below in regard 
to the admission or rejection of evidence, the matter must be so presented 
by bill of exceptions, filed in proper time, as to enable the court to fully 
understand and know all the facts on which the correctness or error of the 
ruling depends. Hence, when the decision of a question attempted to be 
ra'sed by exception depended on knowing the contents of a deposition, and 
the transcript contained an agreement signed by counsel as to what papers 
should be copied therein, and among those copied was the deposition, but 
there was no agreement, signed by counsel and approved by the trial court, 
that such deposition was used or offered on the trial, the bill of exceptions 
cannot be considered. Whitaker v. Gee, 217. 

7. In an agreed case, under art. 1414, the documentary or other evidence 
condensed must be agreed upon as evidence actually introdueed or re 
jected on the trial, and the rulings of the court when questioned must be 
shown, all of which must be approved by the judge and filed among the 
papers of the cause. Jd. 

8. A charge which instructs a verdict to be rendered for a party to 4 
suit, when the uncontradicted evidence on all the issues involved clearly en- 
titles him to such a verdict, is not error. Following Teal v. Terrell, 58 Tex., 
257, and other cases cited. Eason v. Eason, 225. 

9. When, on the trial, no objection was made to any evidence on which 
the plaintiff relied to sustain his claim for damages, and a verdict for the 
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PRACTICE IN SUPREME COURT — continued. 











plaintiff showed the special grounds on which the jury rested their verdict, 
the pleadings being sufficient to authorize such verdict, in support of which 
there was some evidence, the judgment, on appeal, was not reversed. H., 
E. & W. T. R’y Co. v. Hardy, 230. 

10. Though acharge of the court may be in some respects incorrect, or 
present some issues not raised by the pleadings, yet if it appear affirmatively 
from the record that the finding of the jury was not influenced by such 
erroneous charge, the case will not ordinarily be reversed because of such 
immaterial error of the court. Jd, 

11.. It is cause for reversal of a judgment, when issues have been submit- 
ted by the charge of the court to the jury concerning which no evidence 
had been admitted. Cook v. Dennis, 246. 

12. While the supreme court will not exercise so great a discretion as the 
district judge who hears the evidence should in granting a new trial, yet 
when the record shows that there is a deficiency of evidence to support the 
action, and it is manifest that the verdict is clearly contrary to the evidence, 
it has never felt wanting in power to reverse a judgment based on such a 
verdict. H. & T. C. R’y Co. v. Schmidt, 282. 

13. Doubts, if they exist, as to the reasonable sufficiency of the evidence 
to sustain the verdict, may by the trial court be resolved in favor of the 
verdict ; but when it is clear that the evidence was not reasonably sufficient, 
under all the circumstances of the case, to satisfy the mind of the truth of 
the allegations on which it was rendered, it should be set aside; and if this 
rule has not been observed by the district court, the judgment based on such 
verdict becomes a proper subject of revision on appeal. Id. 

14. See statement of case for facts upon which a judgment was ren- 
dered for a plaintiff suing a railway company for damages caused by 
alleged personal injuries, and which on appeal was reversed. Jd. 

15. An objection that a verdict was made by eleven men, and that no one 
signed it but the foreman, will not be considered when made for the first 
time in the supreme court. Flanagan v. Pearson, 302. 

16. Denial of right to open and close, when a cause for reversal. Ney 
v. Rothe, 374. 

17. When a verdict is rendered on conflicting evidence, and the district 
court enters judgment thereon, and has refused a new trial, the supreme 
court will not disturb the verdict unless it is without sufficient evidence to 
support it, or so decidedly against the preponderance of evidence as to show 
that the jury did not give the case due consideration. Ragland v. Wisrock, 
391. 

18. In the absence of a statement of facts, a cause will not be reversed 
on a charge of the court below, unless it would have been glaringly er- 
roneous under any state of facts that could exist under the pleading. Frvei- 
berg v. Lowe, 436. 

19. In a civil cause, the fact that the record does not show that the jury 
trying the cause was sworn affords no ground for reversal, no objection 
being taken in the court below. Jd. 

20. Special demurrers, on which no action of the court below has been 
procured, will be regarded as waived. J. & G. N. R’y Co. v. Brett, 483. 

21. Though a verdict for damages for a wrong done may appear to the 
court to be for a large amount, it will not be disturbed when there is 
nothing in the record showing it to be clearly excessive. Id. 

22. The action of the court below in permitting a witness, recalled to the 
witness stand (after his examination by both parties), for the purpose of lay- 
ing a predicate for his impeachment, to be again examined, will afford no 
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cause for reversal, unless it is shown that the discretion of the court which 
permitted this to be done operated to the prejudice of the complaining party, 
Mare v. Lange, 547. 

23. One who does not regard the charge of the court as sufficiently ful) 
should call attention to the fact by presenting and asking a charge supplying 
the supposed defect; failing to do this, he cannot urge the defect for the first 
time on appeal. Endick v. Endick, 559. 

24. When a bill of exceptions fails to state the objection to the introduc- 
tion of evidence admitted on the trial of a cause, it cannot be specified for 
the first time on appeal. Id. 

25. An application to the judge before whom a cause is tried to give a 
statement of his conclusions of law and of fact should be promptly made, 
by motion, and the attention of the judge called thereto. An unreason- 
able delay in doing this should be avoided, and, when such delay occurs, 
the failure of the judge to state his conclusions will be no cause for reversal, 
City Nat. Bank v. Stout, 567. 

26. A bill of exceptions signed and filed after the adjournment of the term 
will be disregarded, as has been held before in many cases, some of which 
are cited. Even when properly filed, if it relates to the exclusion of evi- 
dence, and fails to disclose the grounds of objection to its introduction, and 
the evidence would be admissible under some circumstances, it can afford 
no ground for reversal. Willis v. Donac. 588. 

27. When, on appeal from a judgment by default, the record fails to show 
affirmatively either service of citation on the defendant, or waiver thereof, 
or an appearance entered by him in the court below, the judgment must be 
reversed. Bates v. Casey, 592. 


PRE-EMPTION. See LAND CERTIFICATE. PATENTS. 





1. A pre-emptor, before receiving title to the land embraced in his pre- 
emption claim, mortgaged it to secure a loan, and title issued from the gov- 
ernment to the mortgagee before foreclosure. Afterwards the mortgagee 
conveyed the land by deed to the wife of the mortgagor. In a controversy 
hetween parties claiming under the mortgagor and those claiming through 
the wife, held, 

(1) The mortgage neither invested the mortgagee with title or right to 
possession; being but a security for a debt, the inchoate title of the mort 
gagor remained in him, subject to be divested by foreclosure. 

(2) The mortgagee could not maintain an action of trespass to try title to 
recover possession of the property, even if invested with the apparent fee 
simple title, if the transactions which invested him with it were in fact but 
constituent parts of a contract, which in its entirety would be construed as 
being a mortgage. Following Edrington v. Newland, 57 Tex., 627. 

(8) The issuance of the patent to the mortgagee, though it invested him 
with the legal title, made him a trustee, holding it for the benefit of the 
mortgagor, subject to the lien on the land for the satisfaction of the mort- 
gage. 

(4) The mortgagee acquired no title by the patent which he could convey, 
except to an innocent purchaser with value, who had no notice of the supe- 
rior equitable title of the mortgagor. 

(5) A conveyance by the mortgagee to the wife of the mortgagor, after 
the issuance of patent to him, conveyed no beneficial interest which divested 
the property of its community character. Pratt v. Godwin, 331. 

2. Art. 3940, Revised Statutes, was intended to protect land from location 
by another for the period of thirty days after its occupancy or settlement by 
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PRE-EMPTION — continued, 
; one intending to pre-empt it begins, It was intended for the benefit of the 
occupant seeking a homestead donation, and was never intended to prohibit 
the occupant from making his application for the land at any time after the 
expiration of the thirty days, if no location made by a third party mter- 
vened. Gammage v. Powell, 629. 

3. Public land situate in Nolan and in other counties mentioned by 
the act of July 14, 1879, was ‘‘ appropriated and set apart for sale.” The act 
amendatory thereof of March 11, 1881 (Gen, Laws, p. 25), and the act of 
January 22, 1883 (Gen. Laws, p. 2), construed in connection with the act of 
July 14, 1879, and the conclusion announced: 

(1) That the eighth section of the act of July 14, 1879, was intended to 
prohibit any one from locating a purchase or donative homestead pre- 
emption, such as are provided for by chapters 8 and 9, title LX XIX, Revised 
Statutes, on lands which, under the terms of the act, had been surveyed for 
a purchaser, or for any of the other purposes named in the act, and was 
not intended to leave the land open to ordinary location until such survey 
was made, 

(2) A patent issued on a location made April 11, 1881, of a headright cer- 
tificate on land, embraced in the provisions of the act of July 14, 1879, was 
void ; the location itself, being prohibited from being made on the land, was 
void, 

(3) Such a location, made by virtue of a land certificate upon land occupied 
by a pre-emption settler, after the expiration of thirty days from his 
occupancy, and before any application of the settler for the land, interposed 
no bar to the subsequent application of the settler, and to his acquiring a 
homestead donation, Jd. 


PRESUMPTIONS, See ACKNOWLEDGMENT, 2, County LANDs, 2.. EXEcUTORS 
AND ADMINISTRATORS, 3. HUSBAND AND WIFE, 4. LAND CERTIFICATE, 3, 
PRACTICE IN SUPREME CouRT, 4. 


PRINCIPAL AND AGENT. 

1. Though an agent is personally liable to third parties for his own mis- 
feasances and positive wrongs, he is not in general liable to third persons 
for his own nonfeasances or omissions of duty in the course of his employ- 
ment; his liability in the latter case is solely to his principal, no privity ex- 
isting between himself and such third persons, and the maxim respondeat 
superior applies. Labadie v. Hawley, 177. 

2, Hence, when an agent who had rented his principal’s house to another 
authorized the tenant to construct therein a cooking range, which, from the 
manner of its use, resulted in an injury to an adjoining proprietor, the fact 
that the agent refused to compensate the tenant for removing the range 
when it was complained about as resulting in a nuisance cannot render the 
agent liable. Jd. 

3. One will be bound by the contract made in his name by another, as his : 
agent, when such other has been accustomed to make similar contracts 
for him, as his agent, with his knowledge and approbation, and which have 
been recognized and ratified by him. 7. P. R’y Co. v. Nicholson, 491, 


PRIVATE WEIGHERS. See Corton WEIGHERS. 
PRIVITY. See JupGMENTs, 1. Ratsep CHECK, 1, 


PROBABLE CAUSE, See Ma.iciovs ProszcuTion, 1. 
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PROBATE COURTS. See Estates OF DECEDENTS, 13. JURISDICTION, 1. 


1. It is the province of the probate courts to classify claims when estab. 
lished in any manner. Porter v. Sweeney, 213. 

2. The county court, for civil business, has no authority to direct an 
administrator as to how he shall disburse funds of an estate in his hands, 
and its action has no binding force on any one holding claims against the 
estate. Such a court can only establish a claim by its judgment; and on a 
copy of that judgment being certified to the probate court, it would there 
be classified and paid in due order of administration, according to its classi- 
fication. Id. 

3. The probate courts are so constituted that they may, without the actual 
intervention of all parties in interest, make such orders in reference to the 
settlement of estates and the distribution of their funds among those inter- 
ested as may be necessary; and this without any other than the general 
notices to parties in interest provided by statute. Id. 

4. The probate court, in the exercise of its original jurisdiction to classify 
claims against estates and direct payment in their due order, cannot be 
embarrassed by the exercise of any like original jurisdiction in any other 
court. Those aggrieved have their remedy by resorting to the appellate 
jurisdiction of the district court. Id. 


PROBATE OF WILL. See WILLs, 7-13. 
PROCESS. See CITATION. SERVICE OF Process. SERVICE BY PUBLICATION. 


PROMISSORY NOTES. See LowitaTiIons, 24. PARTNERSHIP, 4. VENDOR'S 


Lien, 5, 

1. Under the law merchant a note payable on demand was not entitled to 
days of grace, and suit could be brought on it without payment being first 
demanded. Brown & Co. v. Chancellor, 437. 

2. One of the leading purposes of the act of March 20, 1848, was to re- 
strict the operation of the law merchant, in reference to days of grace, to 
such paper as was between merchant and merchant, their factors and 
agents, rather than to prescribe the particular classes of negotiable paper 
which should be entitled to grave. One of the leading objects of the act 
of January 11, 1862 (Pasch. Dig., 234; R. S., 276), which was amendatory of 
the act of March 20, 1848, was to place on the same footing such negotia- 
ble paper as was therein contemplated, whether made between merchant 
and merchant, their factors and agents, or between other persons, in s0 
far as allowing days of grace thereon was concerned. Id. 

3. The law merchant remains in force in Texas except as modified or 
changed by statute. Id. 

4, The statutes of January 11, 1862, and of March 20, 1848, construed, and 
the conclusion announced that the former act did not give days of grace 
to paper, except to such as was entitled thereto by the law merchant; that 
a note payable on demand is not entitled to days of grace, and suit may 
be maintained thereon without previous demand. Id. 

5. One who receives a negotiable note, in the ordinary course of business, 
for a valuable consideration, executed by two or more, but with the under- 
standing of the makers between themselves that it should not be delivered 
to the payee unless the signature of a third party was procured, can enforce 
its collection against those who signed it, unaffected by any such understand- 
ing, of which he had no notice. Davis v. Gray, 506. 

6. See opinion for facts pleaded which were held not sufficient to charge 
the payee with notice of an understanding, as between the makers of a nego- 
tiable note, as to the terms on which it should be delivered. Jd. 
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PROSTITUTION. See House oF PROSTITUTION. 


PROXIMATE CAUSE. See Contracts, 6. 

‘1. A cause which is subject to control, and is contemplated by the par- 
ties looking to its avoidance and control, cannot be said to be an ‘‘ independ- 
ent cause.” Jones v. George, 345. 

2. An act is the proximate cause of an injury when the injury is the 
natural and probable consequence of the negligence or wrongful act, and 
which, in the light of attendant circumstances, should have been foreseen 
(following Milwaukee, etc., R. Co. v. Kellogg, 94 U. 8., 475). , Id. 

3. What is the proximate cause of an injury is ordinarily a question for 
the jury, and is not a question of science or legal knowledge. Id. 


PUBLIC POLICY. See FRAUDULENT CONVEYANCES, 7. 
PUBLIC WEIGHER. See CoTTtoN WEIGHERS. 

PURCHASER FOR VALUE. See INNOCENT PURCHASER, 7, 8. 
PURCHASER PENDENTE LITE. See Lis PENDENs. 


QUESTIONS OF LAW AND FACT. See CuHarae, 5,6. Contracts, 4. Ma- 
LICIOUS PROSECUTION, 1. SLANDER, 7. 

1. Whether a grant is so defective in description of the land as to make it 
void for this reason may, in a given case, be matter of law, to be deter- 
mined by the court, while in another case it would be matter of description 
for the jury. Frisby v. Withers, 134. 

2. Where a grant called for the falls by ariver, and for the corner of an- 
other grant, without finding one of which the grant could not be located, 
but either being found, it could then be identified by the other calls, its 
identification is a question of fact for the jury. Id. 

3. It is error for the court to submit to the jury a question as to the legal 
effect of a written instrument. Cook v. Dennis, 246. 

4. What is the proximate cause of an injury is ordinarily a question for 
the jury, and is not a question of science or legal knowledge. Jones v. 
George, 345. 


QUESTION OF SCIENCE. See QUESTIONS OF LAW AND Fact, 4. 
QUO WARRANTO. See Cotton WEIGHERS, 1. 


RAILROADS. See CoMMON CARRIER, 1,5. DAMAGEs, 14-17. NEGLIGENCE, 1, 
4, 5, 6, 9, 11-13, 16, 18, 20, 21, 29, 31, 33, 34. 

1. While a railway company has the right to use its own track, and while 
its engineer ordinarily, when his train is in motion, seeing persons near the 
track ahead of him, has the right to presume that they will keep out of the 
way, yet, when the train is moving in a town, great watchfulness on 
the part of the company’s servants is required. It is then the duty of the 
engineer, before starting his engine across a street, not only to give timely 
warning of his intention to start, but to look ahead and see that his train is 
not likely to hurt persons who are passing. 7T. & P. Ry Co. v. Lowry, 149. 

2. In a suit brought by the state against a railway company to recover a 

penalty, under art. 4250 (Rev. Stat.). for failing to make an annual report to 
the comptroller of public accounts as required by art. 4249, Rev. Stat., the 
fact that the state has shown no special damage resulting from the fail- 
ure of the company to make its report, affords no defense to the action, 
H. & T. C. R'y Co. v. State, 342. 

3. When property is destroyed by fire along or near a rafélway track, if it 
be affirmatively shown that it resulted from sparks from the locomotive 
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RAILROADS — continued. 
engine, the burden then rests on the railway company to show that the fire 
was not caused by its negligence. I. & G. N. R’y Co. v. Timmermann, 660, 

4. In order to charge the company, when the allegation is that the fire 
was caused from sparks from the engine, the jury must affirmatively find 
that this was true, and that the damage was caused by the negligence of the 
servants or agents of the company. Id. 

RAILWAY BOND. See NEGOTIABLE PAPER, 4. 
RAISED CHECK. 

1. B., desiring to remit, as a present, $500 to his son-in-law (Frank 
Crandall), went into a bank with C., who owed B., and who agreed to fur- 
nish him a draft for the amount. C. drew his check on the bank for $500, 
B. informing the cashier that he wanted exchange for Crandall for that 
amount on New York. The cashier thereupon drew his draft as follows: 
$500. THE City NATIONAL BANK, FORT WORTH. 

‘*ForT WorTH, TEXAS, September 21, 1881, 

‘* Pay to the order of Frank Crandall five thousand dollars, 

**S. W, Lomax, Cashier. 

“To Donnell, Lawson & Co., New York. 

** No. 875.” 

B. received the draft at the time it was drawn, placed it in a letter which 
his wife had before written to Crandall, and the cashier of the bank, at his 
request, placed both letter and draft in an envelope, which the cashier di- 
rected to Crandall, and mailed with the bank mail. The figures $500 were 
by some unauthorized person afterwards changed to $5,000, and it was paid 
in New York as a draft for that amount. The mistake was discovered by 
the bank on the 19th of October following. Ina suit brought against the 
bank by B. to recover money deposited by him with the bank, and which it 
refused to pay or deliver, the bank set up the mistake and the subsequent 
fraudulent alteration, and payment of the check, and sought to make B. 
liable for $4,500. Held: 

(1) There was no contract between the bank and B. which created any 
liability from B. to the bank, nor did B. commit any unlawful act from 
which a liability could arise. 

(2) B., having no notice of the mistake and receiving no benefit from it, 
could not be made liable for any fraud the payee may have committed. 
City Nat. Bank v. Stout, 567. 

REASONABLE DILIGENCE. See LIMITATIONS, 2, ¢ 
REBUTTAL. See EVIDENCE, 14. 

RECALLING. WITNESS. See EVIDENCE, 35. 
RECON VENTION. 

1. Art. 650 of the Revised Statutes, instead of repeating the language of 
the last clause of the fourth section of the act of 1840, relating to the same 
subject, makes use of the language employed by the supreme court in con- 
struing that clause; hence, it did not repeal that clause, and the defendant's 
right to recover on a plea in reconvention does not depend upon the money 
character of the claim on which the suit is brought. Scalf v. Tompkins, 
476. . 

2. The plea in reconvention was borrowed from the civil law, and all 
matters touching the cause of action, which might have been pleaded in 
reconvention, may be alleged in an answer under the blended system of law 
and equity®xisting in Texas. Egery v. Power, 5 Tex., 505, referred to and 
discussed, Id, 
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RECON VENTION — continued. 


3. The plea in reconvention is not restricted to cases where the original 
suit was on a moneyed demand, but may be interposed in any case where 
the matter pleaded comes within the description given in article 650 of the 
Revised Statutes. Id. 

4. One who sold machinery sued the purchaser on his note, and sold the 
machinery to enforce payment, under a mortgage with power of sale. He 
became the purchaser, but the articles sold were still in the vendee’s posses- 
sion. Ina suit to recover possession of the property, the defendant pleaded 
in reconvention that the plaintiff had deceived him in the character of the 
machinery sold, of which fact he gave the vendor notice on discovery; he 
charged fraud in the sale, and prayed a judgment for $100 damages sus- 
tained in loss of time for attempting to run the machinery, and for $100 as 
damages sustained in the expense incurred in moving it after the contract 
of salo. He also asked $500 as exemplary damages for the alleged fraud 
practiced on him. Held: 

(1) After discovering the defect in the machinery, the defendant had a 
right to rescind in a reasonable time, and recover the purchase money, or sue 
for damages and recoup them against the balance of the purchase money. 

(2) Having retained the machinery after discovering its defect, on th» 
plaintiff's agreeing to pay him for any damages he might sustain from using 
it, he could nbt, after sale under the mortgage, set up his claim for purchase 
money already paid. Having continued to use the property by agreement, 
after discovery of the alleged fraud, he cannot, after sale under the mort- 
gage, renew the offer to rescind the trade and obtain the benefit of it in his 
pleadings. 

(3) His only remedy under the facts was for damages, which would seem, 
in this case, to be the very damages that plaintiff agreed to pay. 

(4) Though the plea in reconvention contained only a claim for vindic- 
tive damages, it was good on general demurrer as equivalent to a prayer for 
them. Id. 

RECORD. See ASSIGNMENT OF ERRORS, 3. EVIDENCE, 10. NoTICcE, 1. PRac- 
TICE IN SUPREME CouURT, 4, 19, 27. 

RECOUPMENT. See RECONVENTION, 4. 

REGISTRATION. See CASES OVERRULED. JUDGMENT LIEN, 1. RESULTING 
Trust, 1. VENDOR'S LIEN, 5. 

i. Though patents to land are admitted to record, there is no law requir- 
ing them to be recorded in the county where the land is situate. They are 
not embraced within the meaning of art. 4988, Pasch. Dig., which declares 
deeds to be void as to creditors and subsequent purchasers without notice 
unless they shall have been acknowledged or proved and lodged with the 
clerk for record. The record of a patent in the general land office is notice 
to the world of its existence. Fvitts v. Roth, 81. 

2. A deed for land. the purchase money on which had not been paid, was 
delivered to an attorney, who at once recorded and retained the same, with 
directions to deliver it formally when the purchase money was due, two 
years thereafter. Held, that the final delivery two years after the execution 
of the deed related back to the date of its execution and registration, so as 
to constitute the possession of the purchaser a holding under a deed duly 
recorded, Parker v. Spencer, 155. 

8. It is indispensable to maintain the plea of limitation of five years, that 
the deed under which he who sets up that defense claims should have been 
duly registered; the registration of some deed or deeds in the chain of 

title will not meet the requirements of the statute. While this is true, one 
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REGISTRATION — continued. 


who entered under a deed to himself, duly recorded, may tack his own 
possession to that of his vendor, who also entered and held under a deed 
duly registered. Cook v. Dennis, 246. 

4. A certificate made in 1851 by a county clerk, over his seal of office, 
reciting that one whose name appeared signed to a power of attorney 
to which the certificate was attached, appeared before that officer, and 
in his presence signed, sealed and delivered the same for the uses and 
purposes therein contained, afforded no such proof, under the statutes in 
force at the time of the execution of the instrument, as would authorize its 
registration. McDaniel v. Needham, 269. 

5. A creditor who takes a deed of trust to secure a pre-existing debt upon 
property with no notice, actual or constructive, of the existence of a for- 
mer deed made by the debtor, may subject the property to the payment of 
his debt, and such former deed, which has not been duly acknowledged or 
proved up and lodged with the clerk of the proper county for record, prior 
to the execution of the trust deed, is void as to such creditor. McKeen y., 
Sultenfuss, 325. 


REMOTE CAUSE. See Contracts, 6. PROXIMATE CAUSE 
RENT. See HOMESTEAD, 1. LANDLORD AND TENANT, 2, 3, 6. 
REPLICATION. See PLEADING, 3. 

RES ADJUDICATA. See HomesTeap, 6. JUDGMENTS, 15-17. 


1. A judgment on demurrer which goes to the merits of a petition or 
answer is as conclusive a former adjudication as would be a judgment on 
the merits, and is binding upon the parties until reversed, vacated or set 
aside. Parker v. Spencer, 155. 


RESCISSION. See VENDOR AND VENDEE, 3-5. 

RES GESTAL. See EVIDENCE, 3. 

RESPONDEAT SUPERIOR. See PRINCIPAL AND AGENT, 1. 
RESULTING TRUST. 


1. A conveyance of real estate was made by a third party to the wife, 
which was paid for by the husband, in pursuance of an agreement between 
them, under which the husband had used the separate funds of the wife, 
to repay which the deed was made. Held: 

(1) That if the money, while in the husband’s hands, remained the prop- 
erty of the wife, the creditors of the husband had no claim on it, and it 
would follow that its investment in land, title to which was made in the 
wife’s name, during coverture, could not be a fraud on their rights. 

(2) When such a deed failed to recite that the purchase money was the 
separate property of the wife, or that the conveyance was for her sole and 
separate be:efit, though the deed was in her name, the legal title vested in 
the community of herself and husband, but she remained the equitable 
owner, a resulting trust being created by the use of her money in the pur- 
chase of the land, . 

(3) Such a resulting trust is not within the registration laws. for the claim- 
ant of the equity cannot spread the evidence of it on the record. Under 
the operation of the registration laws, when an execution lien attaches by 
levy, without notice of an unrecorded conveyance previously made, the 
purchaser acquires title as against such former purchaser or creditor, 
though he may have had notice afterwards at the time of his purchase at 
execution sale, Citing Parker v, Coop, 60 Tex., 111, 
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RESULTING TRUST — continued. 

(4) But a creditor, claiming a mere statutory lien by judgment or execu- 
tion against the husband, in whom the apparent title is vested, though with 
a resulting trust in favor of the wife, cannot be protected by his lien, hav- 
ing notice at any time before purchase of the resulting trust. Otherwise as 
to a creditor of the husband, who obtains from him, without notice, a mort- 
gage or deed of trust on the property. 

(5) A judgment creditor of the husband, buying property at execution 
sale under execution against the husband, the apparent title to which is 
vested in the community, but with a resulting trust in favor of the wife, 
though he purchases with no notice of such resulting trust, cannot be a pur- 
chaser for value if the amount of his bid is credited on the execution. He 
acquires no title as against the equity of the wife. 

(6) The Revised Statutes, art. 2318, provide that ‘‘a purchaser under exe- 
cution shall be deemed an innocent purchaser, without notice, in all cases 
where he would be deemed to be such had the sale been made voluntarily 
by the defendant in person.” One who buys at a voluntary sale from his 
debtor and pays no money, but credits the amount of the consideration on 
the pre-existing debt, is not a bona fide purchaser for value. Citing Dicker- 
son v. Tillinghast, 4 Paige Ch., 221-2, and other cases. McKamey v. Thorp, 
648. 

2. Parker v. Coop, 60 Tex., 111; Blankenship v. Douglas, 26 Tex., 225; 
Wallace v. Campbell, 54 Tex., 90, 91; Ayers v. Duprey, 27 Tex., 594, and 
Dickerson v, Tillinghast, 4 Paige Ch., 221-2, reviewed. Id. 

REVERSAL. See PRACTICE IN SUPREME CouRT, 2, 5, 9, 10, 11, 12, 14, 16, 17, 19, 


22, 25, 26, 27. 
REVIVOR. See JuDGMENTs, 5, 12. VENDOR’s LIEN, 2. 
RIGHT OF ACTION. See DAMAGEs, 14. 


RULES OF COURT. See Briers, 1. 

1. Under the rules for the government of proceedings in the district court, 
it is the duty of the clerk to state in the caption of the transcript at what 
time the court from whose decision the appeal is taken finally adjourned. 
(Rules of District Court, 87.) It is the duty of the clerk to comply with this 
plain and imperative rule. J. & G. N. Ry Co. v. Timmermann, 660, 

RURAL HOMESTEAD. See HomeEsTeap, 12. 


SALE. See Contracts, 5, 6. 

1. One who sola machinery sued the purchaser on his note, and sold the 
machinery to enforce payment, under a mortgage with power of sale. He 
became the purchaser, but the articles sold were still in the vendee’s posses- 
sion. Ina suit to recover possession of the property, the defendant pleaded 
in reconvention that the plaintiff had deceived him in the character of the 
machinery sold, of which fact he gave the vendor notice on discovery; he 
charged fraud in the sale, and prayed a judgment for $100 damages sus- 
tained in loss of time for attempting to run the machinery, and for $100 as 
damages sustained in the expense incurred in moving it after the contract 
of sale. He also asked $500 as exemplary damages for the alleged fraud 
practiced on him. Held: 

(1) After discovering the defect in the machinery, the defendant had a 
right to rescind in a reasonable time, and recover the purchase money, or 
sue for damages and recoup them against the balance of the purchase money. 

(2) Having retained the machinery after discovering its defect, on the 
plaintiff's agreeing to pay him for any damages he might sustain from using 
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SALE — continued. 
it, he could not, after sale under the mortgage, set up his claim for purchage 
money already paid. Having continued to use the property by agreement, 
after discovery of the alleged fraud, he cannot, after sale under the mort. 
gage, renew the offer to rescind the trade and obtain the benefit of it in his 
pleadings. 

(3) His only remedy under the facts was for damages, which would seem, 
in this case, to be the very damages that plaintiff agreed to pay. 

(4) Though the plea in reconvention contained only a claim for vindictive 
damages, it was good on general demurrer as equivalent to a prayer for 
them. Scalf v. Tompkins, 476. 


SALE OF COUNTY LANDS. See County LANDs. 
SALT LANDS. See PATENTs, 3. 

SCALES. See CoTToON WEIGHERS, 1. 

SEAL. See ACKNOWLEDGMENT, 2. 

SECOND TRIAL. See EVIDENCE, 7. 


SEPARATE PROPERTY. See CoMMUNITY PROPERTY, 6. SLANDER, 10, 

1. Under our system, where the husband has the sole management of the 
wife's separate property during coverture, the signing of a deed by him con- 
veying property to her, with attesting witnesses, will, as between husband 
and wife and their heirs, be sufficient to pass title without an actual delivery 
of the deed to the wife, the husband retaining possession thereof. Brown 
v. Brown, 56. 

2. A creditor of the husband who, by vexatious proceedings and threats, 
prevented the payment of a note due the wife for purchase money of land, 
her separate estate (and which remained a lien on it), so that interest accu- 
mulates thereon, cannot subject the interest to the payment of the husband's 
debt. Carlisle v. Sommer, 124. 

3. This case distinguished from Braden v. Gose, 57 Tex., 37. Id. 

4. A wife, under the liberal provisions of the constitution and laws of 
Texas for the protection of her separate property, may, in her own name, 
maintain a suit by attachment levied on community property belonging to 
herself and her husband, to secure payment of a debt which is her separate 
property due from the husband. Tosecure such a debt, she is entitled to all 
remedial process afforded by the law to any one. While this is true, sucha 
claim, sought to be enforced by attachment, should be closely scrutinized, 
to guard against fraud and collusion between husband and wife to defeat 
other creditors. Ryan v. Ryan, 473. 

5. Price v. Cole, 35 Tex., 471; Hall v. Hall, 52 Tex.. 298; Huber v. Huber, 
10 Ohio, 371; Motley v. Sawyer, 38 Maine, 68; Whitney v. Whitney, 3 Abb, 
Prac. Rep. (N. 8.), 358; Scott v. Scott, 13 Ind., 225; Clough v. Russell, 55 N, 
H., 281; Jones v. Jones, 19 Iowa, 242; and Tunks v. Grover, 57 Me., 588, re- 
viewed. Id. 

6. It was error to instruct a jury, in a case in which it was sought to 
subject separate property of the wife to the payment of the husband’s debt, 
the separate property being invested in a mercantile business, that it was 
protected ‘‘so long as it was invested in that business.” Mara v. Lange, 
547. 

7. It was also error to instruct a jury, in a case where the separate 
means of the wife, invested in merchandise, was levied on to satisfy the 
husband's debt, to the effect that the creditor of the husband could indem- 
nify himself by subjecting as much of her separate property, or its in 
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SEPARATE PROPERTY — continued. 
crease, invested in the mercantile enterprise, as she had withdrawn from it, 
and reinvested in other property; it being shown that some of it had been 
reinvested in a homestead. Jd. 

8. See statement and opinion for a case in which it was error to render 
judgment against the husband in a proceeding where property of the wife 
had been levied on to satisfy the husband’s debt, the property being claimed 
by the wife. Id. 

9. Though the husband is the agent of the wife in the management of 
her separate estate, as between themselves, yet if she can contract at all 
with her husband so as to bind her separate estate, she must exercise her 
own will, and the husband cannot be the agent of the wife to make a con- 
tract with himself. Pearce v. Jackson, 642. 


SERVICE BY PUBLICATION. See EvipENcE, 7. 

1. Art. 1373 of the Revised Statutes, which provides that when judgment 
is rendered on service by publication, when the defendant neither appears 
in person nor by attorney, his application for a new trial must be made 
within two years after the judgment is rendered, though it contains no sav- 
ing clause in favor of defendants laboring under disability, yet such defend- 
ants are protected by art. 3222, Revised Statutes, which, in effect, provides 
that the period of disability shall not be deemed a portion of the time lim- 
ited for the commencement of an action. Heirs of Brown v. Brown, 45. 


SERVICE OF PROCESS. See CiTaTIon, 1. 2. EqQoiry, 2. PRACTICE IN 
SUPREME COURT, 27. SERVICE BY PUBLICATION. 
1, The judgment of the court of a justice of the peace, rendered against 
a defendant in a proceeding in which service of citation on him is shown 
by the record, cannot be collaterally attacked on the ground that no service 
was made, and that the record which stated to the contrary was false. 
Watkins v. Davis, 414. 


SERVICES. 
1. Facts held sufficient to sustain an action for services rendered. House 
v. Faulkner, 308. 


SETTLEMENT. See PRE-EMPTION, 2. 
SHERIFF'S SALE. See EXEcurion, 2. 


SLANDER. 

1. Limitation will not run against an action for slander, brought within a 
year after the uttering of the slanderous words, merely because an amend- 
ment filed more than one year afterwards, which did not change the charge 
contained in the original petition, set forth more specifically, by way of 
averment, the innuendo thereof. Zeliff v. Jennings, 458. 

2. In a suit for slander the defendant was charged with having said, 
‘‘She (meaning plaintiff, Sue Jennings) was kept all last year by the son of 
a widow;” and after stating in the petition that Bettie Lyons was a lewd 
girl, the petition charged that defendant had said, ‘‘ We have got another 
woman in the same house (meaning plaintiff), just like that girl” (mean- 
ing Bettie Lyons). A witness on the trial was permitted to state that he 
heard defendant say, ‘‘Sue Jennings was kept last year by the son of a 
widow woman,” and also, ‘‘ We have another girl on the place just like 
the one we had last year,” it being shown that plaintiff was the only 
young woman living there. Held, that the evidence was admissible. Id. 
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SLANDER — continued. 

8. In an action for slander, evidence of the repetition by defendant of the 
slanderous words, after the institution of the suit, is admissible to show 
the malice of the speaker in using the words constituting the basis for the 
action. Id. 

4. When the charge in an action of slander sets forth a conversation with 
defendant, showing that in defendant’s estimation L. was a lewd girl, and 
the petition shows that plaintiff was the only woman who lived in the houge 
when the following words were spoken by defendant, ‘‘ we have got another 
wom an in that same house, just like L.,” held, that the plaintiff, in charg. 
ing the innuendo, was not bound to specify whether the man with whom 
defendant intended to charge lewd intercourse was married or single, and 
that a charge that the defendant meant to be understood that plaintiff was 
guilty of ‘‘adultery or fornication” was sufficient. Jd. 

5. In actions of slander it is not necessary that the language used should 
charge the commission of a crime with such technical accuracy as would be 
required in an indictment; words calculated to induce those who heard 
them to believe that the person of whom they are spoken is guilty of a crime 
are sufficient to support the action. Id. 

6. An accusation is actionable whenever it charges an offense which, 
if proved, would subject the accused person to a punishment, though it 
may not be such as is known in the books, technically, as an ignominious 
punishment, provided it be such as to bring disgrace on the person of whom 
the words are spoken. Jd. 

7. See statement of case for words spoken, charged to have been slan- 
derous, which were actionable per se; and see opinion for a charge asked, 
and properly refused, because it was calculated to impress the jury with 
the idea that it was within their province to determine whether such words 
were actionable per se. Id. 

8. Wounded feelings, enfeebled health and incapacity to perform labor, 
as a result of slanderous words charging a young lady with being un 
chaste, may be taken into consideration by a jury in estimating damages for 
the slander. Id. 

9. When defamatory language other than that made the basis of an action 
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is admitted in evidence, it is error not to instruct the jury that it can only 
be considered for the purpose of showing malice in the speaker, anda 
wanton and deliberate purpose to injure, in order to recover exemplary 
damages for speaking the words on which the action was grounded. Id. 
10. The husband is liable in damages equally with the wife for slanderous 
words spoken by her, and a general judgment may be rendered against 
both, but requiring that her separate estate be first exhausted before sale of 
the husband's tosatisfy the judgment. Id. 
11. McQueen v. Fulgham, 27 Tex., 463; Austin v. Wilson, 4 Cush,, 274, 
and Martin v. Robson, 65 Ill., 130, reviewed and discussed. Id, 
SOLDIERS. See DONATION CERTIFICATE. 
SPECIAL DEMURRER. See Practice 1n District Court, 16. 
SPECIAL LEGACY. See WILLS, 6. 
SPECIAL PROPERTY. See PLEDGE, 2 


, 2. 
: SPECIFIC PERFORMANCE. . 

1. When improvements, made on land by one who has entered on the 
faith of a verbal grant, or gift of the land, are insignificant in value, or 
when the value of the use and occupation of the land by him who has 
thus entered has been of more value than the improvements made by him, 

no specific performance can be decreed. Eason v. Eason, 225. 
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STALE DEMAND. See HomeEsteap, 8. 

1. One who for a period of thirty-seven years sleeps upon his claim to an 
interest in a land certificate, an adverse right to which is openly asserted, 
and who during all that period makes no effort to repel the assertion of the 
adverse claim, cannot afterwards be heard to assert his rights. For facts 
on which this is announced see statement and opinion. Parker v. Spencer, 
155. 

2. The doctrine of stale demand and laches does not apply to a strictly 
legal title. Satterwhite v. Rosser, 166. 

STATEMENT BY JUDGE. See Practice In District Court, 19. 


STATEMENT OF FACTS, See BILL or EXCEPTIONS, 

1. A change in a statement of facts after it has been signed by the trial 
judge, made without authority, if made by one seeking a revision of the 
judgment, would be visited by the penalty of at least having the paper 
stricken from the record. Newman v. Dodson, 91. 

2. In the absence of a statement of facts, a cause will not be reversed on F 
a charge of the court below, unless it would have been glaringly erroneons 
under any state of facts that could exist under the pleading. Freiberg v. 
Lowe, 436. 

STATUTES. See ALIENs, 3, 4, 8. AMENDMENT, 4. County Bonps, 2, 4, 6. 
County LANDS, 2. EVIDENCE, 16. FRAUDULENT CONVEYANCES, 2. JURY, 1. 
OFFICIAL BONDS, 2. PaTENTs, 1, 3. PRE-EMPTION, 3, PRoMIssoRY NOTES, 
2, 4. RECONVENTION, 1. REGISTRATION, 1. TRESPASS TO TRY TITLE, 2. 
TRUSTs, 1. WILLS, 8-10. 

1. An affirmative statute does not repeal an affirmative statute, and if both 
may stand together, they should have a concurrent efficacy. But if the lat- 
ter be contrary to the former, it amounts to a repeal of the previous law. 
Brown & Co. v. Chancellor, 437. 

STOCK. See CORPORATIONS, 1. 

STREETS. See RAILROaDs, 1. 

STRIKING OUT. See PLEADING, 4-6. STATEMENT OF Facts, 1, 

SUBROGATION. 

1, One whose land is bound equally with that of another for the satisfac- 
tion of a vendor’s lien, and who pays off a judgment for the debt, is entitled 
to contribution from the other; and in order to subject the land of such 
other to its proportional part of the judgment he may be subrogated to all 
the rights of the plaintiff in the original judgment, and foreclose the 
vendor’s lien. Beck v. Tarrant, 402. 

SUBSEQUENT PURCHASER. See INNocENT PURCHASER. LAND CERTIFI- 
CATE, 5. VENDOR'S LIEN, 2, 5, 

SUPREME COURT. See APPEAL BOND, 2. PRACTICE IN SUPREME COURT. 

SURETIES. See VeNpor’s LIEN, 3. 

1. The sureties of a tax collector who procure, on their application to be 

| released, an order of the commissioners’ court requiring of the collector a 

' new bond, are not relieved as sureties until a new bond is approved by the 

comptroller of the state, notwithstanding its approval by the commission- 

ers’ court, State v. Wells, 562. 
: SURPRISE. See Practice 1x District Court, 3, 6. 
SURVEY. See Bounparizs. Luurrations, 6. Trespass TO Try TITLE,. 8, 


SURVEYOR. See SuRvVEYoR’s FEES. 
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SURVEYOR’'S FEES. 


1, The owner of land certificates who employs and pays a deputy sur. 
veyor for the work of actually surveying the land on which the certificates 
are located, and who defrays all his expenses, is not liable to the county 
surveyor whose deputy has been thus employed and paid, for the fees for 
surveying, there being no contract between the deputy and principal sur. 
veyor in regard thereto, Bates v. Thompson, 335. 

2. Under such circumstances the principal surveyor, who inspected, filed 
and recorded the field notes, is entitled to one dollar fees for each set of field 
notes. Id. 

8. Any contract with a county surveyor, express or implied, for the pay- 
ment of larger fees than are prescribed by the statute, is void. Id. 

4. The county surveyor is bound to make out and certify correct sketches 
or plats of surveys of land certificates, and file the same in the general 
land office, or deliver them to the owner of the certificates, before he igs 
entitled to his fees for inspecting, filing and recording the field notes of 
such certificates. Id, 


SURVEYOR’S OFFICE. See Norics, 1. 


SWEARING THE JURY. See PRACTICE IN SUPREME COURT, 19, 


TACKING DISABILITIES. See PLEADING, 3. 


TAX COLLECTOR. See COLLECTOR’s BOND. 


TAX TITLE. See MALicious PROSECUTION, 1. 


TELEGRAPH COMPANIES. 


TENANT. See LANDLORD AND TENANT. PRINCIPAL AND AGENT, 2 


1. When the meaning of a telegraphic: message is unknown to the com- 
pany’s agent who receives and transmits the same, being in cipher, it cannot 
be assumed that the company could know that any pecuniary loss would be 
the natural or necessary result of a failure to send such message; and in 
such a case, upon a breach of contract to transmit and deliver, the sender 
can recover only nominal damages, as the amount paid for sending the same, 
Following Candee v. W. U. Tel. Co., 34 Wis., 471, and other cases cited, 
Daniel v. W. U. Tel. Co., 452. 

2. In such a suit, general allegations in the petition of a vague and indefi- 
nite character, as to the employment of an incompetent operator by the 
company, when disconnected with any specific statement of facts showing 
acts of negligence resulting in loss, will not be deemed sufficient to support 
a claim for exemplary damages. Id. 


ae 


TENANTS IN COMMON, 


1. It is not necessary that tenants in common should join in an action to 
recover land from a trespasser. Either may maintain the action for the 
recovery of the entire tract. Contreras v. Haynes, 103. 

2. A creditor may sell under execution the undivided interest of the judg- 
ment debtor in one of several tracts of land, in all of which the debtor owns 
an undivided interest with the same tenant in common, Aycock v. Kim 
brough, 543, 


TENDER. See PLEDGE, 3. 


TI) 


TITLE. See DamaaGegs, 14. 


{BER. See MALIcIous PROSECUTION, 1, 
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TORTS. See DAMAGES, 2. INJURIES CAUSING DEATH. JUDGMENTS, 12. NEG- 
LIGENCE. PLEADING, 2. 
1. Right of action for injuries resulting in death; where suit must be 
brought. (See NEGLIGENCE, 26-30.) Willis v. Mo. Pac. R’y Co., 482. 
TRANSCRIPT. See ADJOURNMENT, 1. PRACTICE IN SUPREME CouRT, 6, 7. 
RECORD. 


TRANSFER OF STOCK. See Corporations, 1. 
TRANSITORY ACTIONS. See NEGLIGENCE, 27. 


TRESPASS. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 15. COMMUNITY 
PROPERTY, 4. DaMaGeEs, 14-16. EVIDENCE, 11. TENANTS IN COMMON, 1. 


TRESPASS TO TRY TITLE. See EVIDENCE, 31. MORTGAGE, 1. NOoN-SUIT, 1. 
1, Under our system, in which there is no distinction, as to the manner 
and time of their enforcement, between legal and equitable rights, the 
joinder by mutual consent of plaintiffs im trespass to try title, in one of 
whom is vested the legal title, and in the other the equitable interest, based 
on a contract with the owner of the legal title, though an irregularity, is 
not fatal to the action, and would constitute no ground for reversal. Sat- 

terwhite v. Rosser, 166. 

2. The object of the statute (R. S., 4794) was to relieve the plaintiff from 
proving a trespass when the defendant had answered to the merits, but it 
was never intended to relieve the plaintiff from the necessity of showing 
title in himself to the land he may seek torecover. Cook v. Dennis, 246. 

3. In trespass to try title the plaintiff read from the original field notes 
of the surveyor, made out in the English language, which contained the 
courses and distances in meandering a stream which bounded the survey, 
and which were translated into the grant, which was in the Spanish lan- 
guage. The date of the survey, as shown by those field notes, was five 
months before the extending of the title, and before an order of survey 
issued. Held, that the commissioner for extending titles, having recognized 
and acted on the survey, the evidence was admissible if it tended to a more 
certain identification of the land embraced in the grant. Jd. 

4. Under a plea of not guilty in trespass to try title the defendant may 
prove an outstanding title in a third party, superior to that of plaintiff's, 
to bara recovery. Such a superior outstanding title is shown by evidence 
that the vendor of the plaintiff had conveyed by warranty deed the certifi- 
cate to a third party, on which the land was patented, before the issuance 
of patent to such vendor, which conveyance was duly recorded in the 
proper county. The effect of such conveyance of the certificate was to 
invest such third party with legal title, eo instanti, on the land being pat- 
ented to his vendor of the certificate. In this case the land covered by the 
certificate was surveyed under it at the time the certificate was sold. Adams 
v. House, 639. 

'  §, Evidence in defendant's behalf of fraud in the acquisition of title by 
plaintiff, or that his title had failed on account of a sale made to an inno- 
cent purchaser without notice, may be admitted in trespass to try title 
under the plea of not guilty; under that plea any other defense that will 
prevent the plaintiff's recovery may be heard, except that based on the 
statute of limitations, which must be specially pleaded. McKamey v. Thorp, 
648. 

6. While the action of trespass to try title in Texas isa form of proced- 
ure in which most of the forms and fictions of the action are abolished, yet 
most of the principles applicable to ejectment are retained; among others, 

that a tenant cannot deny the title of his landlord, is one; and to recover in 
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TRESPASS TO TRY TITLE — continued. 
trespass to try title, it is only necessary for the plaintiff to prove that the 
defendant is a tenant holding over without authority from his landlord, 
Tyler v. Davis, 674, 

7. The fact that the tenant originally entered without recognizing his 
tenancy, and afterwards attorns to the landlord, does not vary the rule; he 
is estopped by his recognition of his tenancy, no matter how he first went 
into possession, except in a case of mistake, or of fraud or misrepresenta- 
tion on the part of the landlord. Id. 

8, Though a court may judicially know that a particular town is the county 
seat of a county, yet in trespass to try title to a lot in such town the plaintiff 
cannot recover by simply showing title derived from the state, in the county, 
to land covered by a county seat, and a conveyance from the county to him, 
Such evidence does not negative the fact that the county seat may embrace 
other land, and that the plaintiff's lot is located on such other land. Jones 
v. Fancher, 698. 


TRIAL BY THE COURT. See Evipence, 15. 


TRIAL OF RIGHT OF PROPERTY. 

1. In a proceeding under the statute to try the right of property a 
claimant’s bond was executed, and on a trial the property was adjudged 
to be subject to the levy; judgment was rendered requiring the property to 
be returned, and for execution. The property levied on consisted of a 
sorghum mill and evaporator, which were so heavy as to require wagons to 
remove them. Held, that a tender, by the claimant, of the property back 
to the officer, which was at that time not visible to the parties, but ten or 
fifteen miles removed from where the tender to return it was made, did not 
constitute such a return of the property as is contemplated by the statute, 
For facts on which the opinion is based see statement of case. Edwards vy, 
Connolly, 30, 


TRUSTS. See Fravup, 1. ReEsvuLtine Trust. 

1. A conveyance of land to trustees was made upon the following express 
trusts: ‘‘1. That they shall erect upon said premises a’ dwelling-house and 
fixtures for the use of married itinerant preachers of the Methodist Epis- 
copal Church South, who may from time to time be stationed on the circuit 
which includes the premises, 2, That such trustees shall at all times per- 
mit such married itinerant preachers to occupy said premises during the 
term of their appointment. 38. That trustees shall be appointed in the man- 
ner provided in this deed. 4, That money for carrying out the trust, for 
which the trustees may become responsible, and have been obliged to pay, 
may be raised by a mortgage on the premises, or by a sale of the premises 
if such debt is not paid within one year after notice to the preacher in 
charge of the circuit.” Held: 

(1) Art. 551, Revised Statutes, has reference to the quantity and not to the 
quality of the estate granted. 

(2) Courts, either of law or equity, will adopt any reasonable construction 
consistent with the terms of an instrument that will defeat the springing of 
an implied condition subsequent in a grant, : 

(8) The conveyance to the trustees was not made on a condition subse- 
quent, a failure to comply with which would work a forfeiture of the land. 

(4) The grantor divested himself of title to the property unconditionally, 
and vested the fee in the trustees for the benefit of the Methodist Church 
South, limiting the use of the property to the clas3 of preachers named. 
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TRUSTS — continued. ; 

(5) If the particular property should be at any time no longer available for 
the purposes of the trust, a court of equity would have power to direct its 
sale, and the investment of the proceeds in such manner as to give effect to 
the general object of the trust. 

(6) The power of sale conferred on trustees must be strictly pursued or no 
title will pass. Ryan v. Porter, 106. 


TURN-TABLE. See NEGLIGENCE, 5, 6. 

UNDUE INFLUENCE, See Fraup, 2. 

UNRECORDED DEED. See CoMMuUNITY PROPERTY, 5. INNOCENT PURCHASER, 
4, 5. 

URBAN HOMESTEAD. See HomgEsteEap, 12. 


USAGE AND CUSTOM. 

1. It is doubtful whether in any case, in which, in the absence of a con- 
tract, express or implied, negligence as an element is the foundation of a 
right, custom may be set up for the purpose of showing that negligence 
does or does not exist. It would seem that whether negligence did or did 
not exist must be determined in the very case in which its existence is 
charged. Following Crocker v, Schureman, 7 Mo. App., 359, and other cases 
cited. G., C. & S. F. R’y Co. v. Evansich, 3. 


USE AND OCCUPATION. See SpeciFic PERFORMANCE, 1, 
VARIANCE. See EVIDENCE, 21. 


VENDOR AND VENDEE. See HomestTeap, 4. MORTGAGE, 2. VENDOR’S LIEN. 
1. A vendor of land made a deed thereto, with general warranty, and 
executed at the same time another instrument, by which, if the title should 
fail, it was stipulated that the purchaser (who went into possession under 
his deed) should not recover more than $2,000, Mexican .coin, which was 
the price paid. Held: 

(1) The vendor could not, by afterwards confessing that the title was de- 
fective, compel by suit the purchaser to receive the $2,000. 

(2) The purchaser had a right to retain possession and resist an adverse 
claim, and, in case of eviction, recover according to the terms of his con- 
tract. 

(3) He was entitled to retain possession as against his vendor, to buy out 
the adverse claimant, if he desired to do so, and to every other advantage 
resulting from possession. Trevino v. Cantu, 88. 

2. One claiming land under a deed with special warranty, which had pre- 
viously been conveyed by his vendor to another, with a verbal understand- 
ing for a reconveyance on stipulated conditions, cannot recover the land, 
which was afterwards conveyed by the first vendee to a third party at the 
request of the administrator of the first vendor's estate, such last convey- 
ance not being made in fulfilment of the conditions, but at the request and 
on the personal guaranty of the administrator, and to settle a debt due from 
the estate. By such a transaction, the title was not intercepted, and in 
equity passed to the estate by the last deed, and was not diverted by the 
warranty contained in the original vendor's second deed. Robertson v. 
Simpkins, 259. . 

8. One who contracts to purchase from a vendee of land before such 
vendee has completed his own purchase by the payment of purchase money, 
does so with full knowledge of the original vendor’s rights to rescind his 
contract of sale and recover the land, or to convey it toa third party. Such 
right of rescission must, however, be clearly and unequivocally exercised, in 

Vout. LXI—51 
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VENDOR AND VENDEE — continued. 
a proper manner, at a proper time, and under circumstances which entitle 
the vendor to declare the contract of sale rescinded. Tom v. Wollhoefer, 
277. 

4. No act on the part of a purchaser, except such as under the contract 
itself produces a forfeiture of the title, can invalidate that title to the preju- 
dice of parties to whom he has given a deed or mortgage, affecting the sub- 
ject matter of the original sale. Id. 

5. A vendor of land held a purchase money note not due, the interest on 
which,’ payable annually, was due; he gave no notice of his desire to re 
scind the sale by reason of default in payment of interest, but canceled 
the debt unpaid and accepted a reconveyance, for which he paid an ad- 
ditional consideration. Prior to this the original vendee had incumbered 
the property, of which his vendor had notice, and after receiving the re- 
conveyance the original vendor again sold the land, postponing the receipt 
of a part of the purchase money equal to the amount for which the land 
had been incumbered by the first vendee, with a reservation of the rights 
of the beneficiary in the incumbrance, if he had any. In a proceeding in 
equity, begun by the original vendor, to which the second vendee was a 
nominal plaintiff, against the mortgagee, to remove cloud from title, and 
decree the land to the second vendee freed from the mortgage, it was 
shown that the money loaned by the mortgagee to the first purchaser was 
applied by him in making payments on the land and improvements before 
its reconveyance. Held: 

(1) The land was subject to the satisfaction of the mortgage. 

(2) Time, as to payment of interest by the first purchaser, was not of the 
essence of the contract, no expression to that effect being contained in the 
original deed; and if it had been, demand should have been made for 
the money and notice given of an intention to rescind the contract for its 
breach. 

(3) The reconveyance to the first vendor did not, under the facts of the 
case, amount to a rescission which would defeat the lien of the-mortgagee, 
an additional consideration having been paid for the reconveyance, and the 
second sale not being made until the vendor accepted a deed recognizing 
title with full knowledge of the incumbrance. 

(4) The vendor's remedy by rescission is, when part of the consideration 
has been received, a harsh one, and slight circumstances will avail to protect 
the vendee against a forfeiture, or compel the vendor to seek redress by suit 
for the balance due. 

(5) A long delay in seeking payment of purchase money will be construed 
into a waiver of the default. 

(6) Any act, after cause for rescission, such as a transfer of a purchase 
money note, or a repurchase, with the payment of a sum in excess of the 
amount due, will be construed into a waiver of default and an affirmance of 
the original contract, 

(7) If the vendor seeks a court of equity to set aside the sale, he must 
tender back the purchase money already paid or he will be defeated because 
not offering to do equity. 

(8) The vendee when sued for the land may tender the unpaid purchase 
money, no matter how long since his default occurred, and save the for- 
feiture. Id. : 

VENDOR'S LIEN. 

1. A vendor of land afterwards accepted a purchase money note given 
by a third party, who had exchanged lands with his vendee, and which 
note was given to secure a balance due as excess of value of the land 
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VENDOR'S LIEN — continued. 


exchanged; this acceptance was in lieu of the vendee’s original note, and at 
the same time the lien was released on the tract sold by the original vendor. 
In a suit brought to enforce a vendor's lien against the land, received in ex- 
change by the original vendee, and in the alternative against the land which 
he exchanged, held: 

(1) That in the absence of an express waiver of lien the vendor could 
enforce his lien against the land which his vendee had received in the ex- 
change of lands, 

(2) A judgment also against the original vendee was error. Perry v. 
Woodson. 228. 

2.. In a proceeding to revive a personal judgment on a promissory note, 
and to enforce against a purchaser from the original vendee a vendor’s lien 
on land for which the note was given, held, that the judgment which re- 
lieved the debt from limitation preserved the vendor's lien, though limita- 
tion in the absence of the judgment would have run against the note; and 
so long as the vendor's lien thus preserved existed, it was a foundation 
against subsequent purchasers of the land for a foreclosure of the lien. 
Beck v. Tarrant, 402. 

3. The statute of limitations begins to run between co-sureties at the time 
the debt is paid, irrespective of the time when the obligation was entered 
into or became due, Jd. 

t. One whose land is bound equally with that of another for the satisfac- 
tion of a vendor's lien, and who pays off a judgment for the debt, is enti- 
tled to contribution from the other; and in order to subject the land of such 
other to its proportional part of the judgment, he may be subrogated to all 
the rights of the plaintiff in the original judgment, and foreclose the vend- 
or’s lien. Id. 

5. A deed executed and recorded properly, in 1878, conveyed on its face 
the fee in the land, and acknowledged full payment of the purchase money. 
Purchase money notes were, however, given by the purchaser for the land, 
bearing the same date with the deed, which notes recited that they were 
given for land (held to be the same conveyed by the deed), and which ex- 
pressly retained on their face a lien on the land described therein for their 
payment. These notes were properly acknowledged by the purchaser and 
recorded at the same time the deed was recorded. Held: 

(1) Such notes must be deemed “ written contracts in relation to lands,” 
within the meaning of art. 4989, Pasch. Dig., and their registration was 
notice to all subsequent purchasers of the existence of the lien on the land 
for unpaid purchase money. 

(2) In this connection Henderson v. Pilgrim, 22 Tex., 476; Peterson ». 
Lowry, 48 Tex., 408; and Miller v. Alexander, 8 Tex., 44, cited and 
reviewed. 

(3) The descriptions of the land contained in the notes and in the deed 
were not identical (for which see opinion), but when they were so nearly so 
as to put a prudent man desiring to purchase on inquiry, which, being prose- 
cuted, would have led to a knowledge that the deed and notes formed part 
of one transaction, such subsequent purchaser will be charged with notice 
of the lien reserved. 

(4) The decisions in Taylor v. Harrison, 47 Tex., 457, and McLouth v. Hurt, 
51 Tex., 120, referred to as not being in conflict with this opinion, Saunders 
v. Hartwell, 679. 


VENUE. See WILLS, 8. 


1. Statutory actions for personal injuries, where brought. (See NEGLI- 
GENCE, 27-30.) Willis v. Mo. Pac. R’y Co., 482. 
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VERBAL AGREEMENT. See EvIDENCE, 23. JUDGMENTS, 1. VENDOR AND 
VENDEE, 2. 


VERBAL GRANT. See SPEcIFIC PERFORMANCE, 1, 
VERBAL SALE. See HUSBAND AND WIFE, 3. LAND CERTIFICATE, 3. 


VERDICT. See New TRIAL, 4, 5. 

1. When there is evidence before the jury, upon which, under the in- 
structions, the jury would be authorized to return a given verdict, it cannot 
be said that such verdict is contrary to the charge given. Evunsich v. G., 
C. & S. F. R’y Co., 24. 

2. See statement of case for an informal verdict which was held sufficient 
to authorize the judgment rendered. Traylor v. Townsend, 144. 

8. An objection that a verdict was made by eleven men, and that no one 
signed it but the foreman, will not be considered when made for the first 
time in the supreme court. Flanagan v. Pearson, 302, 


VERIFICATION OF PLEADING. See PLEADING, 13, 
VOLUNTARY SALE. See INNOCENT PURCHASER, 8. 


WAIVER. See ATTACHMENT, 2. INSURANCE, 4, 5. PRACTICE IN DISTRICT 
CouRT, 16. VENDOR AND VENDER, 5. VENDOR'S LIEN, 1. 


WARRANTY. See Contracts, 5,6. VENDOR AND VENDEE, 1, 2. 

1. A planter engaged in raising cotton purchased from a druggist an 
article known as “ Paris Green” for the known purpose of killing cotton 
worms, though it was not shown that the seller warranted that the article 
would accomplish that purpose. Held: 

(1) Though technically no warranty existed, there was an implied contract 
that the seller sold and delivered an article of the kind contracted. 

(2) A warranty is an express or implied statement of something which a 
party undertakes shall be a part of a contract, and, though a part of a con- 
tract, collateral to the express object of it. 

(3) While the rights of parties who buy under an express or implied war- 
ranty as to the thing sold, and of those persons who contract for one thing, 
and another is delivered to them, in reference to their remedy, in some re- 
spects may differ, yet, when the thing received has been consumed in test- 
ing it, and rescission has become impracticable, the relief is the same, 
whether the action be on a warranty or on a breach of the contract. Jones 
v. George, 345. 


WEIGHT OF EVIDENCE. See CHarae, 6, 13. 
— 
WIDOW. See Damaaes, 14. HomesTeap, 3, 7, 8. PaAntits, 3, 4. 


WILLS. 

1. Under the laws in force in the Mexican states in 1813, an “open 
will” was required to be executed before a public escribano or notary and 
three witnesses, inhabitants of the place. If the testator was blind, five 
witnesses were required; if there was no escribano, five witnesses of the 
place were requisite, unless they could not be had, in which event the will 
could be executed before three inhabitants of the place. In a suit brought 

against parties who had been in possession and paying taxes since 1833, 
the defendants offered parol evidence of the former existence of a will, exe- 
cuted before a notary, with two witnesses, in 1813, Which was in the proper 
archives, but had been lost or destroyed, and which devised the land in 18138 
to defendants’ ancestor. Held: 

(1) That after so great a lapse of time, in favor of a claim so continuously 
asserted with possession, all such facts will be presumed to have existed as 
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WILLS — continued. 











would legalize the act of the notary and two witnesses, if, as matter of law, 
they could attest a will. 

(2) The instrument, designated as a will, was one which was described, 
by a witness who had seen it before its loss, as reciting that the maker, 
‘not having any children by his wife,” had adopted the party (who was 
the ancestor through whom defendants claimed) as his only heir. Held, 
that whether the instrument was an act of adoption, which could assuredly 
have been executed by a notary and two assisting witnesses, or as a will, 
proof of its contents should have been permitted to go to the jury, under 
all the facts referred to in the opinion. 

(3) The contents of the instrument should have gone to the jury, if for 
no other purpose, than to show the boundaries to which the law would apply 
the adverse possession of defendants. Ortiz v. De Benavides, 60. 

2. A will appointed executors and contained a request that they should 
serve until the testator’s son became twenty-one years old. Held, that such 
a clause cannot be construed into an appointment of the son as executor 
when he should become twenty-one years old. Frisby v. Withers, 135. 

3. On the death or resignation of the executors named in a will, when an 
administrator de bonis non with the will annexed is appointed, he may ad- 
minister the estate in accordance with the will, under orders of the proper 
court, but cannot exercise any of the discretionary powers conferred by 
the will on the executors. Id. 

4. A will was probated in 1854; executors acted under it until 1860, and in 
1871 an administrator with the will annexed joined in a deed with the 
surviving widow of the deceased, in a conveyance to one of the heirs of 
land belonging to the estate in satisfaction of a debt due from the testator, 
the deed reciting that it was made ‘‘ by virtue of authority contained in 
the will.” No order of court was shown. Ina suit begun in 1881 by those 
claiming under the deed, held: 

(1) While the administrator, as such, had no authority to make such con- 
veyance, yet both he and the surviving wife having an interest in the land, 
which it must be presumed was community property, the deed prima facie 
passed the title. 

(2) It conveyed at least the interest in the land of the administrator, who 
was a distributee under the will, and of the widow, and this interest was 
sufficient to maintain an action for the land. 

(3) Though the land was located in Texas, no administration ever having 
been granted in this state, it will be presumed after so great a lapse of time 
that no necessity for it existed. Id. 

5. The personal estate of a testator is the primary source to which re- 
sort must be had to raise funds for the payment of legacies and debts, and 
such legacies and debts cannot be made a charge upon the real estate first, 
unless the evidence of such being the intention of the testator is clear. <Ar- 
nold v. Dean, 249. ' 

6. The rule that doubtful words in a will cannot be construed to have the 
effect of exempting the testator’s personal property from the payment of 
debts and legacies, or charging them on the real estate, will be especially en- 
forced when the real estate has already, by the will, been made the subject 
of a special legacy, and the mode and time of its final disposition provided 
for in the will. Id. é 

7. The county court is the proper court in which to begin a proceeding to 
contest the validity of a paper admitted to probate as a will, The jurisdic- 
tion is derived from the state constitution, and the legislature has no power 
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to confer it: by implication or in express terms on any other court. Franks 
v. Chapman, 576. 

8. Art. 1198, sec. 16, of the Revised Statutes is not in conflict with the 
above. In requiring proceedings to revise the action of the county court 
in probate matters to be prosecuted in the district court of the county in 
which the probate proceeding is had, it simply fixes the venue of such 
revisory proceedings as the constitution and laws permit the district court to 
exercise. Id. 

9. The words ‘‘may institute suit in the proper court,” as they appear 
in article 3212, Revised Statutes, mean that the party may begin an original 
proceeding, and do not refer to a proceeding by certiorari or appeal. Id. 

10. It was the purpose of the legislature, in enacting art. 3213, Revised 
Statutes, to give persons interested in a will a remedy by which they 
could test its validity, either for the want of those things essential under 
the statute to the making of a will, or for the want of those requirements 
necessary to clothe the probate court with power to make valid probate of 
the paper. Id. 

11, A county céurt sitting in probate has jurisdiction to revoke the pro- 
bate of a will which it had formerly probated, on the application of any 
one interested in the estate, on original proceedings begun within four years 
after the probate of the will. Id. 

12. In a proceeding begun for such a purpose, the county court, or (if the 
judge be disqualified) the district cqurt, may, at the hearing, if it appear 
that the contested paper, was executed with the formalities necessary to its 
validity as a will, but that it had not, when the jurisdiction of the court was 
first exercised over it, been properly probated, proceed to probate the paper 
as the will of the deceased, all the parties in interest being before the 
court. Id. 

13. In such a proceeding, if it was begun within four years after the first 
regular probate of the will, and a prayer to probate de novo was filed in the 
proper court after the expiration of four years, it will be in time; since the 
paper must be regarded as having been before the court for all purposes 
from the date of the proceedings attacking its validity asa will. Jd, 


WITNESSES. See EVIDENCE, 2-7, 35, 40. 

WORK AND LABOR. See SERVICES, 1. 

WOUNDED FEELINGS. See Damaaes, 6. 

WRIT OF INQUIRY. See JUDGMENTS, 11. 

WRITTEN CONTRACTS IN RELATION TO LAND. See Venpor’s Lien, 5. 
WRITTEN INSTRUMENTS. See CoNnsSTRUCTION, 2, 3. PLEADING, 13. 











